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ADVERTISEMEN T. 


OE following pages are an Analyſis or Sketch 
of a larger Work now preparing for the prels. 
Notwithſtanding the numerous books of practice which 
have been publiſhed, it was preſumed, that one com- 
piled upon the plan here ſuggeſted, would be inſtructive 
to the ſtudent, and uſeful tro the profeſſion. The 
general diviſion of the work will appear to be into four 
parts. 1ſt. The Mode of proceeding in all common 
Caſes, from the Commencement of a Suit to final Judg- 
ment and Execution. 2d. Of Proceedings by and againſt 
particular Perſons. 3d. Of Proceedings in particular 
Actions and Caſes, And, 4th. Of detached Heads of 
Pra#ice, not included in either of the other Parts, with 
ſome Obſervations 'on the Mode of paſſing Fines and 
ſuffering Recoveries. The ſubject will be more parti- 
_ cularly treated of by endeavouring, 1ſt. To explain the 
nature and meaning of the reſpective ſtages of a ſuit. 
2d. To ſhew how to proceed therein. And, 3d. To 
arrange, by way of illuſtration, under the head of 
Practical Remarks, the moſt material caſes that have 
been decided thereon. / It was the Compiler's intention, 
and indeed his full expectation, to have completed the 
work by this time, but having been prevented from ſo 
doing by unavoidable engagements, and underſtanding 
that an epitome of the practice was now in much requeſt, 
he was induced to commit this Analyſis to the preſs ; 
which, although originally deſigned merely as the out- 
lines of another work, will, he truſts, be deemed not 
altogether unacceptable by way of guide to the practi- 
tioner. 


N? 7, King's Bench Walk, Temple, | 
2 June 6th, 1789. B. J. S. 
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Of ſerving their Clerkſhips, and being admitted, 


HE legiſlature, in order to prevent ignorant and unqualified 
perſons from mw as attornies, hath wiſely impoſed the follow- 
ing reſtrictions and regulations: Ew 
Every perſon intending to be admitted as an attorney, muſt und 
by contract in writing to ſerve as clerk for the ſpace of five years, to 
ſome attorney duly and legally ſworn and admitted. 2 G. II. c. 23. $5. 
Within three months af 
affidavit to be made, and duly ſworn, of the actual execution of ſuch 
contract by himſelf, and the attorney to whom he is ſo bound, ſpecify- 
ing in the affidavit their names and places of abode, and the date of the 
contract. 22 G. II. c. 46. 5 | 


| 3+ | 
Which affidavit muſt be filed by the proper officer of the 1. 
erk of 


courts (in R. B. the chief clerk, or his deputy; in C. B. the c 
the warrants, or his deputy), who muſt alſo keep books for entering the 
names and places of abode of every ſuch attorney or clerk. Ib. F 5, 6. 
And before the admiſſion of ſuch clerk as an attorney, this affidavit, 
0 by the proper officer, muſt be produced and read in court. 
"PE 
| Such clerk muſt be bon fide and actually employed by ſuch attorney 
in the proper buſineſs, practice, and employment of an attorney during 
the whole time or term of ſervice, Ib. 57. | 
t in caſe the attorney to whom he is bound ſhould die before the 
end of his cletkſhip, or ſhould leave off buſineſs, or they ſhould cancel 
the contract e conſent, or the clerk ſhould be Jilcharged by a 


rule or order of court, and he ſhould afterwards be bound, by. another 
contract in writing, to ſerve, and ſhould actually ſerve, ſome other re- 


gular attorney during the reſidue * the five years, ſuch ſervice ſhall be 
- as 


er the date of ſuch contract, he muſt cauſe an 
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as good and effectual as if he had ſerved the attorney to whom he was 
originally bound; provided an affidavit of ſuch ſecond contract be duly 
made and filed within the time, and in manner directed concerning the 
original contract. 2 G. II. c. 23. $9. 

Every clerk before his admiſſion, or the attorney to whom he was 
bound, ſhall make an affidavit, that he has actually and really ſerved 
ſuch attorney for the whole term of five years. Ib. $ 10. 

Serving five years to a ſolicitor in Chancery, or to a prothonotary or 
ſecondary, good. 23 G. II. c. 46. 2 G. II. c. 23. 8 

A Quaker may, under the above reſtriction, be admitted an attorney 
on his affirmation. 12 G. II. c. 13. 58. 

Having prepared the affidavit of ſervice, as above mentioned, apply 
to the proper officer who filed the affidavit of the due execution of your 
articles, to attend you with the ſame at the judge's chambers. The 
judge will examine you as to your qualifications; and if he approve, 
will give his fat for your admiſſion. The ſame officer who attended 
you, will take the fiat and make out your admiſſion upon proper ſtamps, 
You then attend at Weſtminſter-hall ſome day in term to be ſworn, and 
have your admiſſion ſigned by the judge who examines you; and the 
maſter in R B. or clerk of the warrants in C. B. will afterwards enter 
your name or the roll. | 

The whole expence is about 101. 

IF The above flatutes muſt be ſtrictly complied with. 

The contract, or articles, muſt be to ſerve and be) inſtructed in the 
buſineſs of an attorney, and not of a ſcrivener, or the like, otherwiſe 
the mere binding to an attorney is of no avail. Bar. 39, 40. 

So, as to the time of ſervice, if there be any diſcontinuance, without 
good cauſe, in the courſe of the five years, clerkſhip is void. 

And although ſuch clerk may fraudulently get admitted, the court 
will afterwards, on motion, order his name to be ſtruck off the roll. 
Black. Rep. 991. 

If a clerk who gave a conſideration be diſcharged from the attorney 
before expiration of his time, he may have a proportionate part 
thereof returned on application to the court, who will refer the matter 
to the maſter, and order the attorney to refund according to maſter's 
certificate. 1 Barnard 334. 2 Ib. 227. 


Of acting as an Attorney not being qualified. ' 


Any perſon acting as an attorney not duly admitted and inrolled, to 
forfeit gol. for every offencg. 2 G. II. c. 23. F 24. and 22 G. II. 
c. 46. F 12. 

Attornies acting as agents for perſons not qualified, to be ſtruck off 


the roll. 22 G. II. c. 46. f 11. 


No man can be attorney for both parties, though by their conſent, on 
pain of being ſtruck off the roll. | 
If an attorney take upon him to proſecute or defend a ſuit without 


_ warrant or direction, court will grant an attachment againſt him. 
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Bill. 


Attorney cannot be changed by his client without leave of court, 
or order of judge, on payment of his bill as taxed by maſter; and the ö 
new attorney muſt, at his peril, take notice of all ſubſiſting rules in 17 
the cauſe. Do. 217. 7 Mod. 50. | 5 
An attorney has a lien on his clients deeds, papers, or money, for his 5 
bill. Do. 104. 238. | g 4 
And may obtain an order to ſtop his client from receiving money re. iii 
_ ag a ſuit in which he was employed for him, till his bill be „ 
aid. Ib. 5 
: Attorney muſt deliver his bill, ſubſcribed with his own hand, one month '1F 
before action brought for recovery of ſame. 2 Geo. II. c. 23. $ 23. 8 
But it is not neceſſary that an attorney's bill ſhould have been deliver- 
ed a month to entitle him to t it of in an action brought againſt him; 
it being ſufficient for that purpoſe if it has been delivered long enough : 
to be taxed. Do. 199. n. 5 = 
If an attorney's bill has delivered a month, and not referred * | 


Of changing Attornies in the Cauſe, and of the Attorney's | 
| 


for taxation, the defendant in an action brought upon it ſhall not be per- 
mitted to queſtion the reaſonableneſs of the items upon trial. Do. 198. 

' Bull for conveyancing only, is not to be taxed; but if part be for 
conveyancing, and part for buſineſs done in court, the whole is to be | ot 
taxed. Do. 199. n. | 7 


Of the Liſt of Attornies. | 1 


An alphabetical book is to be kept by the maſter in R. B.—and the | 
clerk of the warrants in C. B.—to be inſpected gratis, wherein every ö 
practiſing attorney reſident in London or Weſtminſter, or within ten miles { 
thereof, ſhall cauſe his name and place of abode, or ſome other place“ 1 
within the ſaid cities, where he may be ſerved with the proceedings of / 
the court, to be entered; and as often as any attorney ſhall change the 
place where he may be ſerved as aforeſaid, he ſhall make the like entry 
thereof in the ſaid book; and all proceedings which do not require 
a perſonal ſervice, ſhall be deemed ſufficiently well ſerved, if copy there- 
of ſhall be left at the place laſt entered in ſuch book, with any perſon 
there; and on no ſuch entry being made, then fixing up any of the ſaid 
proceedings in the _ Bench office ſhall be deemed ſufficient ſervice, 


unleſs perſonal ſervice be required. | 


Of Attorney's Certificate. 


By 25 G. III. c. 80. every attorney practiſing in any court holding 
pleas for 40s. and upwards, is annually to take out a certificate, for _ 
| Which, if he reſide in London, Weſtminſter, the bills of mortality, or 


Edinburgh, he is to pay 51. if elſewhere, 31. 
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*The words © Place of abode, or ſome other” place, &c.“ are thus explained: As 
many attornies have no certain place of reſidence, any place where he may be ſerved, 
though not his actual place of abode, is ſufficiefit. But when name and place of abode is 
entered, then ſervice at that place is the proper ſervice. Loft. 357. ; 4 
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And for the eaſier obtaining thereof, every acting attorney ſhall an- 
nually deliver a note of his name and reſidence to the maſter of R. B. or 
clerk of the warrants in C. B. who are to enter the ſame, and to iſſue 
ſuch certificates, which are to be in force for twelve calendar months 
from the date thereof, and to be renewed ten days before expiration. 

Every attorney reſiding forty days in a year in London, Weſtminſter, 
= ſhall be accounted re/ident there, ſo as to render him liable to the 51. 

uty. . 
Perſons acting without certificates, or giving in a falſe plate of re- 
fidence, to forfeit 50 l. for every offence, to any one ſuing for the ſame, 

Perſons having taken out certificates, may act for others who have 
alſo taken them out. 

Attorney having taken out one certificate, may act in any other court 
in which he is ſworn. 


Of the Memorandum of Warrant to proſecute and defend. 


By the ſame ſtatute, 25 G. III. c. 80. $13. upon the ſuing out of any 
writ or proceſs, there muſt be a memorandum, or minute of a warrant to 
proſecute, upon a 28. 6d. ſtamp, filed with the proper officer. 

So the attorney for defendant muſt have a like warrant to defend, 
which is alſo to be properly filed under the penalty of gol. Ib. 

In caſe of judgment by default or confeſſion, a like warrant muſt be 
delivered ſome time previous to entering up judgment. 5 19. | 

But though the memorandums of warrants ſhould not be entered or 
filed, the action is to proceed, it being only the penalty incurred. $ 17. 

None of the duties are to be charged to the clients. 5 20. 
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Or TRE Terms and RETURNS IN B. R. 


MWichaelmas Term, which contains three weeks and two days, hath four Returns, Tt 
begins November 6th, ends November 28th (except they fall on a Sunday, then the 


day following ). 
By Dziginal. By Bill. 


1. On the morrow of All Souls. 1. On () next after the morrow of All 

2. On the morrow of Saint Martin. 2. 0 ́““ next after the morrow of Saint 

3+ In 8 days of Saint Martin. 3. on (9 next after 8 days of Saint 

4. In 15 days of Saint Martin. 4. IM next after 15 days of Saint 
n. 


N. B. If writ be made returnable on the 11th November, being the feaſt of Saint 
Martin, ſay on Wedneſday the feaſt of Saint Martin, or ſuch day as it happens to fall 
on, that day in fact being neither in or upon any Return, 


Dilary Term, which contains three weeks, hath four Returns. It begins January 23d, 
and ends February 12th (except as before excepted ). 


1. In 8 days of Saint Hilary. 1. On () next after 8 days of Saint 
Hilary. 

2. In 15 days of Saint Hilary. 2. On () next after 15 days of Saint 
12 Hilary. 

3. On the morrow of the Purification, 3. On () next after thd morrow of the 

Purification. 

4. In 8 days of the Purification. 4+ On () next after 8 days of the Puri- 

5 fication. 


N. B. No proceſs to be made returnable on the feaſt of Purification in this term, 
nor do the courts ſit. : | 


Eaſter Term, which contains three weeks and fix days, hath five Returns. It begins 
Wedneſday fortnight after Eaſter-day, and ends on Monday before Whitſunday. 


1. In 15 days of Eaſter. 1. On () next after 15 days of Eaſter. 
2. In three weeks after Eaſter, 2. On ( ) next after three weeks from 
the day of Eaſter. 
3+ In one month after Eaſter, 3. On () next after one month from the 
/ day of Eaſter. 
4+ In five weeks from Eaſter-day. 4. On () next after five weeks from the 
day of Eaſter. , 
5. On the morrow of the Aſcenſion. 5. On () next aſter the morrow of the 
Aſcenſion. 


N. B. No writs to be returnable on Aſcenſion- day in this term, nor do the courts fit. 


Trinity Term, which contains twenty days, hath four Returns. It begins on Friday 
after Trinity Sunday, and ends the Wedneſday fortnight after, except it be the 24th of 
June, then the next day. 

1. On the morrow of the Holy Trinity. 1. On () next after the morrow of the 

; Holy Trinity. | 

2. In 8 days of the Holy Trinity. 2. * (.) next after 8 days of the Holy 

rinĩty. 

3. In 15 days of the Holy Trinity. 3. _ ) next after 15 days of the Holy 

rinity. ; 

4+ In three weeks after the Holy Trinity. 4. On () next after three weeks of the 

Holy Trinity. 

N. B. No proceſs to be returnable on Midſummer- day in this term (except it fall 
en the Friday after Trinity Sunday, then it is otherwiſe by ſtat.), nor do the courts fit. 
B 3 N 


— 


C613 
PS .2L IE 


Or Tux TERMS AND RETURNS IN C. B. 


Wichaelmas Term, which contains three weeks and two days, hath four Returns, 
By Attachment of Pzivilege, 


| 
| By Dziginal. Bill, ec 

| 1. On the morrow of All Souls. 1. ons next after the morrow of All 
| d 2. On the morrow of Saint Martin. 2. or ( 5 40m after the morrow of Saint 
| 3. In 8 days of Saint Martin. 3. On () next after 8 days of Saint Mar- 
| 4+ In 15 days of Saint Martin, 4+ On ( ) next after 15 days of Saint 


[ | Martin, 


| | Yilary Term, which contains three weeks, hath four Returns. 


1. In 8 days of Saint Hilary” 1. On () next after 8 days of Saint 
2. In 15 days of Saint Hilary. 2, On () next after 15 days of Saint 
| Hilary. 
| 3- On the morrow of the Purification, 3. On () next after the morrow of the 
6 | Purification. 
4+ In 8 days of the Purification, . = ( ) next after 8 days of the Puri. 
| cation. 


Eaſter Term, which contains three weeks and fix days, hath five Returns. 


1. In 15 days of Eaſter. 1. On () next after 15 days of Eaſter, 
2. In three weeks of Eafter, | 2, On () next after three weeks from 
| the day of Eaſter, 
3+ In one month of Eaſter. 3. On () next after one month from the 
day of Eaſter. | | 
4+ In five weeks of Eaſter. 4. On () next after five weeks from the 
| day of Eaſter. 
5+ On the morrow of the Aſcenſion. 5. On () next after the morrow of the 
Aſcenſion. | 


Trinity Term, which contains twenty days, hath four Returns. 


1. On the morrow of the Holy Trinity. 1. On () next after the morrow of the 
Holy Trinity. 
2. In 8 days of the Holy Trinity. 2. On () next after 8 days of the Holy 
Trinity. 
3. In 15 days of the Holy Trinity. 3. On ( ) next after 15 days of the Holy 
Trinity. 
4+ In three weeks of the Holy Trinity. 4+ On () next after three weeks of the 
J Holy Trinity. 


N. B. For the times when the — reſpectively begin and end in C. B. and the 
non. judicial days in each term, ſee ante, The Terms and Returns in B. R. 


Analyſis 


| Pꝛactice of the Courts 


OF 


* 


Ving's Bench and Common Pleas, 


— ——_ — 


Tut MopE or PROCEEDING in common Caſes, 
FROM THE COMMENCEMENT OF A OUIT, 
TO FINAL JUDGMENT, AND EXECUTION. 


Or AcTions in GENERAL. 


Acrioxs ARE EITHER BAILABLE OR NOT BAILABLE. 

'The firſt thing to be known therefore at the commencement of a fuit 
is, whether defendant ought to be arreſted, or only ſerved with proceſs. 
To diſcover which it is neceſſary to conſider, | 


In waaT Casts SPECIAL OR CoMMoN BAIL Is REQUIRED. 


This depends upon the nature of the cauſe of action, and its objects; and 
herein of the ſtat. 12 G. I. c. 29.—Alſe upon the perſons who are ſued, as, 
1. In what capacity they are ſued.— 2. Whether privileged, or not. 
3. Whether protected to a certain degree —And further, upon particular 
circumſtances, which may exempt perſons from ſpecial bail, who would other- 


wiſe be liable thereto, a 
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Analp lis. 


PRockss IN ACTIONS NOT BAILABLEZ. 
If it appear that the cauſe of action is not bailable, having prepared 
7 


your warrant to proſecute agreeable to 25 G. III. ante p. 4. 


VB. RB. 

If defendant live in Middleſex, 
proceed by bill of Middleſex; if 
elſewhere, by latitat. 

Bill of Middleſex.) Get a blank 
bill, fill it up, make out a præcipe; 
take the bill, præcipe, and warrant 
to proſecute, to the Bill of Middle- 
ſex-office, and the officer will ſign 
it; it is not to be ſealed, pay ſign- 
ing 6d. in term— od. in vaca- 
tion. 

—_— and warrant are left 
In the office. | 

If not executed before return, 
Tue out an alias, and afterwards a 
Pluries ; igning each in term or 
vacation 2d. » 

Non omittas.] If defendant live 
in any liberty, ſue out aon omittas 
bill; pay ſame as common bill. 

Latitat.] Get a blank, fill it 
up, make out a præcipe, carry them 
with warrant to proſecute to B. B. 
office; officer will ſign ſame. Pay 
28. 6d. Latitat muſt be ſealed 
alſo. Take it to the ſeal-office. 


Pay 7d. Leave the præcipe and 


warrant at R. B. office. 

If not executed before return, 
ſue out an alias, bes —_— a 
luries. Pay nothi or ſigni 
— 7d. — — 8 

If defendant live in a liberty, ſue 
out non omittas. Signing 28. 6d. 
ſealing 1s. 2d. 


The pluries may be continued 


from term to term till executed. 
But if defendant lies by for four 
terms, then freſh bill of Middleſex, 
or latitat, muſt be ſued out. 


C. B. 

Proceed by capias. Make a præ- 
cipe, take it to the proper filazer, 
and. the warrant to -proſecute, he 
will make out the capias, and at 
his leiſure afterwards procures the 
original writ to warrant it, which 
he returns and files of courſe, Pay 
him 2s. 2d. ſealing 7d. | 

If not executed before return, 
ſue out a capias by continuance. 

Non omittas.] If defendant live 
in any liberty, as the Cinque Ports, 
Sc. {ue out a non omittas. Make 
a præcipe, &c. as before, of 
filazer for ſigning ſame 8. 6d, 
ſealing 18. 2 | 

And if not executed before re. 
tuxn, ſue continuances as before, 


No more than four defendants may be put into one writ. 


Paaſtical Remarks.] The nature and extent 
—Latitat and capias. At what time they may 


the bill of Middleſex. 
taken 4 the 


parties ſbould be named, and the cauſe action expreſſed 1 


Analyſis. 9 
and return. Hor far to be conſidered the commencement of a ſuit.— In what 
manner to be pleaded, — Of craving oyer of and amending the original writ. 
—0f the manner of directing writs, 


Or TRE NorTice. 


To the bill of Middleſex, latitat or capias, is ſubſcribed a written 


notice, mentioning the day wherein defendant is to appear thereto; and 
upon all proceſs the attorney's name and place of abode, and day of 


| ſuing ſame, muſt be indorſed or ſubſcribed, 


Or THE SERVICE OF PROCESS. 


In all actions not bailable, defendant is to be ſerved with a copy of 
the proceſs. 

It ought to be a perſonal ſervice, though under ſome circumſtances 
not neceſſary, It may be ſerved on the return day. If many defendants, 
all ought to be ſerved. 

Queſtions frequently ariſe on the irregularity of ſervice of proceſs. 

Paattical Bemarks.} I. what manner it ought to be ſerved.—In 
what caſes a perſonal ſervice will be diſpenſed æuith.— Of the time of ſerving 
fame. — How dgfecti ve proceſs, or irregular ſervice, cured and amended. 


Or DrertenbanT's APPEARANCE. 


Having prepared warrant to defend according to 25 G. III, ante p. 4. 
appearance 1s effected, | 
B. B. C. B. 


By filing Common Bail, By entering an Appearance, 


Upon a treble 6d. ſtamped parch- Written on unſtamped paper, . 


ment, with clerk of common bail and filed with the filazer of the 


in R. B. office, pay in term, or 

within fix days after, 1s. 2d. If 
' afterwards, 1s. 6d. the extra 4d. 
being for a poſt term, and to be 
filed the term writ is returnable. 

But you do not pay for another 
poſt term till the vacation of the 
ſubſequent term after writ 1s re- 
turnable, File warrant to defend 
with it. 


proper county where writ was ſued 
out, which is entered by him in a 
book kept for that purpoſe ; pay 
2s. 6d. if one defendant ; if more 
ſued jointly, 28. 6d. for the firſt, 
and 4d. every other; if ſued ſepa- 
rately, 2s. 6d. each defendant. 
File warrant to defend with it. 

If proceedings be by or againſt 
attornies, &c, appearance is then 
entered with prothonotary, 


When to be filed and entered. 


In eight days after the return of proceſs, excluſive of the return day; 


| If returnable the 6th, mult be filed or entered 14th, 


2 


10 | | Knalplis. 


Or PLatnTire's APPEARING FOR DEFENDANT ACCORD=e 
ING TO STATUTE, 


At the expiration of the 8 days, if defendant do not appear, an affi- 
davit of the ſervice of proceſs being made (which may be ſworn in tour 
before a judge, or the officer of the court for entering ſuch appearance; 
if in the country, before a commiſſioner, and be filed gratis), plaintiff may 
appear for him by filing common bail in R. B. or entering appearance in 
C. B. as above mentioned, only adding (filed according to the ſtatute). 


- © Paaffical Remarks. ] How the affidavit muſt be made. At what time 
| | appearance may be entered by plaintiff. — When defendant muſt complain of 


irregularity in entering ſame. 
| | HAVING SHEWN THE MODE OF BRINGING DEFENDANT INTO 
COURT IN acTions NOT BAILABLE, e1iTHER BY HIS VOLUN- 
FARY APPEARANCE, OR BY PLAINTIFF APPEARING FOR HIM 
| ACCORDING TO THE STATUTE, IT IS NOW TO BE CONSIDERED 
IN WHAT MANNER DEFENDANT IS TO BE BROUGHT INTO 
COURT in BAILABLE acTions; AFTER WHICH THE FUTURE 
| PROCEEDINGS IN BOTH SUITS MAY BE TREATED OF UNDER 
bon HEAD, THERE BEING NO MATERIAL VARIATION THEREIN 
| FROM THE DECLARATION TO JUDGMENT. 


Or THE Arripavit To HoLD To Bail. 


If the action be of a hailable nature, the firſt ſtep to be taken is, for 
| : aintiff (agreeable to ſtatute 12 Geo. I. c. 29.) to make an affidavit 
| bs of his cauſe of action, in order to arreſt defendant thereon. | 


\ 


| How to be made. 


| Tt ſhould be made on a treble 6d. ſtamp paper, and may be ſworn in 
| | town before a judge, or the officer, or his deputy, who iſſues the pro- 
ceſs; and in the country, before a commiſſioner, Oath 1 s. ; nothing filing. 
So tenacious is our law of the liberty of the ſubject, that the courts 
will not ſuffer any evaſion or uncertainty in ſuch affidavits, and have 
made various reſtrictions and regulations concerning them. 
| Pazaftical Remarks,] The nature of the affidavit. — Its certainty. cl 
* By whom to be made. — Before ch. — How and when to be filed. — How to li 
be flamped, and of joining ſeveral defendants, and cauſes of action, in one 
affidavit. — Of counter and ſupplemental affidavits. 


Or PRockss In BAILABLE ACTIONS. 


The affidavit being ſworn, and warrant to proſecute prepared, proceed 
to ſue out your proceſs, in both courts, in the ſame manner as in actions 
not bailable, ante p. 8.; only inſert therein, an ac etiam, agreeable to 

the nature of the action; and indorſe ſum ſworn to, together with attor- 
ney's name and place of abode, and day of — out writ. 

N. B. In C. B. formerly, if defendant lived in, one county, and 
you would try the cauſe in another, and the action was bailable, it was off 
neceſſary to make out a ?/atum capias into the county where ä thi 
s | k | ved; 


cc 


| 
| 
| 
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ved ; otherwiſe plaintiff loſt his bail by declaring out of the county. 
But now the practice is otherwiſe, and plaintiff may declare in a different 
county from that in which arreſt was made; and it ſhall not be a watver 
of bail. So that the 7%. cap. is in effect rendered uſeleſs. Yide the 
Practical Remarks, p. 8. | 5 


Or THE WARRANT AND ARREST. 


Take writ, if defendant is to be arreſted in London, to one of the compters, 
get a warrant thereon ; if elſewhere, go. to the proper ſheriff's office for 
warrant, which deliver to a ſheriff*s officer, who will arreſt defendant. 


Pꝛaſtical Remarks.] The nature and contents of the warrant —Of 


the execution thereef.—Of the neceſſity of the warrant before arreſt, —: 


o the juſtification of the officer under it.— l hat conſtitutes an arreſt. - Of 
t 


power of the acer. — l ben and by whom it ought to be made, Nhat 
ought to be done at the making thereof. — Of the ſheriff”s fees upon an arreſt. 


Or Bair To THE SHERIFF, 


When defendant is arreſted, he muſt either remain in cuſtody, or find 
two good ſureties, who, together with him, enter into a bond to the 
ſheriff, conditioned for defendant's appearance at the return of the 
proceſs. And this is called giving bail zo the freriff, or bail below. 
Pa:affical Remarks. ] Of he nature and origin of giving bail to the 
ſheriff. — Of the method of putting in bail, and herein, Of the ſtatute 
23 Hen. VI. which more eſpecially concerns the condu# of ſherifs in this par- 
ticular, and the form of the condition of the bail-bond. f 


Or SPECIAL Bail ro THE ACTION. 


Upon the return of the proceſs, if defendant appear according to the 
condition of the bail-bond, he muſt do ſo by putting in Hecial bail to 
the action, called bail above, this being the only way of performing the 
condition. | 

When to be put in. 

If defendant were arreſted in London or Middleſex, in four days (ex- 
clufive) after return of writ in K. B. or after appearance-day in C. 8. 
If arreſted in any other county, 

B. R. „C. B. 
| In /ix days. | In eight days. 
But if Sunday be the laſt of theſe days, then on the next day. 
In B. B. the bail be/ow may be bail above, and cannot be ex- 
cepted againſt. But not ſo in C. B. | | 
How to be put in. 
I. In Town. 
B. B. C. B. 

If the ſuit be. by bill, go to the Carry an abſtract of writ, names 
office where , writ was ſigned, or to of bail, &c. to filazer, who wall 


the ſheriff's office, for ſhort copy enter them in his book, and he or 
3 thereof, his 


E 


90. 
. of 


— —— — —ů— 


- oy — an”, . — : ** 


— 


: 
þ 
1 
| 
| 
. 


* = 
—— — —— —— — 
« 


12 | Analpſis. 


thereof, together with the ſum his clerk will attend at judge's 
ſworn to; get a ſpecial bail-piece chambers with the bail to take re- 
at ſtationer's, pay for ſame 2s. 1d. cognizance, which is done by an 
fill it up with the name of the entry in filazer's book. In fi- 


county, bail, &c. carry it to a lazer's abſence, or if he cannot 


Judge's chamber, and, having the attend, 1 may be taken 
bail” with you ready, judge's clerk _ before a judge on a double 15, 
will take the bail. Pay 4s. in _ archment. 
term, 5 s. in vacation. If ſuit be by privileged perſon, 

Bail-piece is filed at judge's clerk of declarations take re- 
chambers. | cognizance. Pay filazer in term 

If ſuit be by original, bail is 12s. in vacation 19s. ; if at 


taken by filazer. judge's houſe, 3s. 4d. more. 


Always carry with you the warrant to defend, and give ſame to 
Judge's clerk, or filazer, according to 25 Geo. III. ante p. 4. 


2: In the Country, 


B. R. and C. B. 

Carry bail- piece, as before directed, to a commiſſioner of the proper 
court, who will take recognizance. Pay in R. B. 6s. in C. B. 28. 
At ſame time you may 0 an affidavit of the juſtification of the bail 
on treble 6d. ſtamp, which may be ſworn before the ſame commiſſioner. 
Then take an affidavit of ſuch bail being duly put in, on treble 6d. 
ſtamp, and ſwear it before ſome other commiſſioner. After which annex 
bail-piece thereto, and ſend the whole to the agent in town, to get it 
allowed and filed. When the agent receives the ſame, 


B. B. 

He files the bail-piece, with war- 
rant to defend, according to 25 
Geo, III. and, the affidavit of due 
taking thereof with ohe of the 
judges of the court. Pay in term 


45. in vacation 58, 


It remains there till bail per- 
fected. 


When Bail-piece 


C. B. 

He applies to a judge for his al- 
locatur; pay 5s. in term; in 
vacation 128. and then files the 
ſame with the filazer of the county 
where bail was taken. Pay 68. in 
term or vacation. | s 


* 


to be tranſmitted. 


If taken by a commiſſioner within 40 miles of London or Weſt- 
minſter, it ought to be tranſmitted to a judge of the court, to be by him 


C. B. 
In 10 days after caption. 


And if taken above 40 miles from London and Weſtminſter, 


allowed. 
B. B. 
In 8 days after caption. 
\ VB. B. 
In 15 days. 


C. B. 
In 20 days. 


Unleſs the judges be all on their circuits, and then ſo ſoon as any of 
them return to London, When received by agent in town, to be filed 


as above mentioned, 


" Netice 
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Notice of Putting in Bail. 


Upon ſpecial bail being put in, either in zown or country, notice 
thereof ſhould, without delay, be given to plaintiff *s attorney. In the 
latter caſe, it is uſual with the notice to ſend the affidavit of caption, and 
of the juſtification, . f 


Or ExcePpTiNG To Ball, + 

If plaintiff do not approve of the bail put in, he may except againſt 

them, and compel them to juſtify ; which is by ſwearing, that, after all 
their debts are paid, they are worth double the ſum they are bail for. 


Of the Time of Exception. 


In town cauſes exception muſt be made within twenty days after notice 
of putting in bail; otherwiſe void, and bail becomes abſolute. In cour- 
try cauſes, within twenty days after notice of bail being filed. 


„O the Manner of Exception. 


B. R. C. B. 
If the ſuit be by bill, it is to be In town cauſes in the filazer's 
made in the bail-book at the judge's book; in country cauſes, under 
chambers. bail-piece, filed with the proper 
If by original, at the filazer's. filazer of the county. 


> Of the Notice of Exception. 


After exception made, notice thereof in writing muſt be given to de- 
fendant's attorney. | - 


Or JusTIFyYIiNG, ADDING, anD PERFECTING BAIL. 


If notice of exception be given in term, bail muſt juſtify in 4 days 
after ſuch notice, or defendant muſt add other bail, who muſt juſtify 
within that time. But if exception and notice be in wacation, bail put 
in, or the bail added, muſt juſtify on the firſt day of the ſubſequent 


term. 
Of Notice of Juſtiſying. 
5 R. 


C. B. 

If the bail already put in are to Two days notice in all caſes. 

Juſtify, one day's notice is ſufficient. 
But if other bail are added, as : 

days. / 
The two days are reckoned ; one excluffye, and the other incluſive. 
Notice on 12th for juſtification on 14th. 

— is no day; therefore, notice on Saturday for Monday is not 


good. ks 
© otice ſhould expreſs particularly the names and deſcriptions of the 
| That 


- 
_ - 
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| that the principal caſes determined upon any point of practice reſpecting bail, 
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That. A. B. or two of them, will juſtify, bad. 

In C. B. notice that three will juſtify, bad; but held otherwiſe in 
5. B. | 9 
In court, unleſs by conſent; then at judge's chambers. 


| 1. If in Court. 
2 B. R. C. B. 
Get the clerk of the judge be- Get the filazer to attend with 


Fore whom bail w en to, bring bail-book, or bail-piece. Pay 5s, 
bail-piece into court. Pay 2s} 6d. 4d. * 


Having prepared and got ſworn an affidavit of the ſervice of notice 
of juſtification, let the bail be ready with you in court. Give brief to 
counſel or ſerjeant, with 10s. 6d. to move to juſtify. Bail are then 
brought into court and ſworn, for which pay 9gs.; and a rule for the 
allowance thereof is afterwards drawn up by clerk of rules in KR. B. 
Pay 45. ; or ſecondary in C. B. pay 4s. 6d-; a copy whereof is to 
be ſerved on plaintiff's attorney; and, in C. B. the origin rule ought 
to be ſhewn to him at the ſame time. 

If bail were taken in the country before a commiſſioner, and an affi- 


davit of juſtification made and ſworn as above mentioned, the ſame 
read in court for juſtification. 4 0 


- 2. F before a Judge. 

B. . B. 

Bring the bail to judge's cham- Get filazer to attend at judge's 

bers, where bail- piece remains till chambers, and have the bail there. 

they be perfected; and let them Pay 58. 4d. and attorney 108. 6d. 
juſtify. Pay 28.; and, uſually, as conſent-fee. . 

attorney for conſent, 10s. 6d. / 


In country cauſes the uſual way 1s to accept the juſtification by filing 
the affidavit thereof (if ſent up with the bail-piece) with the judge's 
clerk in R. B. or filazer in C. B. at the time of filing bail-piece; 
but if not ſent up at that time, to file ſame afterwards with proper ofli- 
cer. Conſent-fee, 10s. 6d. . d 

De ſubje# of putting in, excepting againſt, and perfecting bail, 

ing very comprehenſive, and the practice relative thereto not a little intri- 
cate, it auas thought proper, as well for the ſake of perſpicuity as of brevity, 
not to interrupt the mode of proceeding by inſerting, under each head, the par- 
ticular practical remarks belonging thereto. Let it in general be obſerved, 


ought to be arranged under the particular ſtage of the proceſs to which they 
fer. 5 | 
Or SURRENDER IN DISCHARGE or Baill, 
I. If Defendant be at large, or out upon his Bail, 


Defendant may either voluntarily ſurrender himſelf, or bail may take 
him to judge's chambers, Judge's clerk will, in both caſes, take the 


render. 


* 
ö 
3 
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fender. Plaintiff's attorney muſt have immediate notice of render in 
writing, and an affidavit muſt be made of the ſervice thereof; on pro- 
ducing which, the officer who hath the cuſtody of the bail- piece, or re- 
cognizance, delivers ſame to the attorney to be filed, or diſcharges bail 


in his book (as caſe may be). Another copy of render is made out, 


and ſigned by a judge, which is carried with defendant (a tipſtaff being 
got to attend him) to the marſhal, warden, or gaoler, who will give a 
certificate that defendant is in his cuſtody. Carry certificate, with bail- 


piece or recognizance, to the ſigner of writs in . B. or filazer or pro- 


thonotary in C. B. (as caſe may be), who will file certificate, and 


thereupon diſcharge bail- piece or recognizance. Then (if in A. 5.) 
enter commitment in clerk of judgment's book, and render is complete. 
Under the commitment mult be added ſtate of cauſe at the time of ren- 
der. If before declaration, /um fworn to on arreſt ; if after declaration, 
add declaration filed or delivered, or iſſue Joined, or interlocutory j udgment 
ſigned ; as caſe may be. . 


2. If Defendant be in Cuſtody at another*s Suit. 


Make out habeas (for which vide poſt, tit. Habeas) ; lodge it with 
gaoler in whoſe cuſtody defendant 1s, and he will bring him into court, 
or to a judge's chambers (as caſe may require), either to render himſelf, 
or for bail to render him. Same ſteps to be taken to complete render 
as where defendant is at large; only habeas, and return thereof, is left 
with judge ; and return of habeas marked on ſurrender ſigned by him, 
which is carried oyer to gaoler, into whoſe cuſtody defendant is ren- 
dered. | 


Pzakfical Re 
to proceed in caſe bai 
ought to render princip 
ſurrender him. 


WE HAVE HITHERTO SUPPOSED THAT DEFENDANT, AGREE- 
ABLE TO THE CONDITION OF THE BAIL-BOND, APPEARS AT 
THE RETURN OF THE WRIT, BY PUTTING IN SPECIAL BAIL 
IN DUE TIME, AND HAVE SHEWN HOW TO EXCEPT AGAINST, 
JUSTIFY, ADD TO, AND PERFECT SUCH BAIL; BUT IF HE 
SHOULD FAIL IN THIS HIS APPEARANCE, AND NEGLECT TO 
PUT IN AND JUSTIFY BAIL, PLAINTIFF HAS TWO REMEDIES 
AT HIS ELECTION; THE ONE, BY HAVING THE BAIL-BOND 
ASSIGNED TO HIM, AND GOING AGAINST THE SURETIES MEN= 
TIONED THEREIN; THE OTHER, BY PROCEEDING AGAINST 
THE SHERIFF, TO COMPEL HIM TO PUT IN GOOD BAIL. 


rks.] What neceſſary to be done before farrender How 
ond be aſſigned. — At what time or tage of a ſuit bail 
,— Of the power of bail in taking their principal to 


1. Or THE ASSIGNMENT OF BAIL-BoND, 


When to be Aſſigned, 


If arreſt be in London or Middleſex, at any time after four days, er- 
clyfrve of the return of the writ in R. B. or appearance-day in C. 5. 
If arreſt be in any other county, 
Jo: C. B. 
ix days. Eight days. — 
- The 


— . — 
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The days are reckoned both exclyfve; and where the laſt day is Hub- 
day, party has all the next day to put in bail. So that if proceſs be 
returnable on Wedneſday, bail- cannot be aſſigned till after Mon- 
day. 

How to get Bail-Bond aſſigned. 

If in Middl-ex, apply to under-ſheriff, at his office in Took's Court; 
if in London, to the ſecondary of the compter where bail-bond was ta- 
ken; if in the country, to the under-ſheriff of the county ; who are bound 
to indorſe aſſignment thereon, and deliver it to plaintiff, or his attorney 
applying. After aſſignment get it ſtamped with a double 6d. ſtamp, 
and ſue out writs againſt bail and principal as in other caſes. 

P:alfical Remarks.] By zvbom and where to be aſſigned. By ſheriff 
or under-ſheriff ; but — under-ſheriff 's clerk, It — be afligned out 
of his county, | | 

How the action to be brought. Venue may be either where bail-bond 
was entered into, or aſſignment made; but in ſame court where bail was 

ven. 

What neceſſary to be flated. Not the arreſt, as it is not traverſable. 

Of the requifite caution in taking aſſignment of bail-bond, Plaintiff hav- 
ing made his election of his remedy, by taking ſuch aſſignment, though 
the bail below ſhould prove not reſponſible men, he cannot afterwards 
reſort to the ſheriff, 58 


Of Staying Proceedings on Bail-Bond. 


Take out ſummons to ſhew cauſe why proceedings ſhould not be ſtayed 
upon payment of coſts; and an order will be obtained upon ſuch terms 
as Judge may deem proper. 

In this caſe bail muſt be put in and juſtified in original action. 

If bail-bond has been irregularly aſſigned, move the court to ſet ſame 
aſide, which will be done with coſts. | 

Paaftical BRemarks.] The «/ual terms of Paying proceedings on bail- 
Bands. O the bail-bond ſtanding as plaintiff*s ſecurity. For what neglect 
er irregularity court will order proceedings to be ſet aſide, — How defendant in 
original action muſt plead after ſtaying proceedings on bail-bond.—What is, or 
is not, à waiver by plaintiff of the proceedings on bail-bond. | 


2. Or RuLincG THE SHERIFF, 


Tf plaintiff do not approve of the ſureties in the bail-bond, and refuſe 
to take an aſſignment thereof, he may reſort to his remedy againſt the 
ſheriff, and compel him to put in good bail; which is done by firſt ruling 
the ſheriff to return the writ. ' 

This is a four day rule in London or Middleſex, and fix days elſe- 
Where. If he return it with a cep7 corpus, he ought at the ſame time to 
put in good bail; if not, he may be again ruled to bring in the bedy; 
which rule is a four or / day rule, as the firſt. 

If good bail be not then put in, or if put in and excepted to they 
be not perfected, move the court for an attachment againſt him. So if 
he negle& to make any return of the writ, move for an attachment. 1 


If 


\ 
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If ſheriff go out of office, he muſt be ruled within fx months after- 
wards to return the writ, otherwiſe he is not liable. 

Pꝛaſtical Remarks.] Of the origin and intent of ruling the ſperi g. — 
Of the manner 7 ruling ſheriff to return writ, and how the rule is to be 
ſerved. — Of ruling ſheriff to bring in the body, and what he muſt do in 
conſequence there. In what caſes, and how, to move for an attachment 
againſt him, and of the nature and operation thereof, — In what caſes the 
ſheriff, or returning 2 ſhall be excuſed, and proceedings ſet afide.— Of 
proceeding againſt the coroner to return the attachment.—Of proceeding 


agar ſheriff, when out of office, to return the qvrit, and bring in the body. 


hen proceedings ought to be by attachment, and when by diftringas. 


HAVING EXPLAINED THE MODE OF BRINGING DEFENDANT 
INTO COURT IN ZBAILABLF ACTIONS, AS WELL AS IN ACTIONS 
NOT BAILABLE, THE NEXT STEP TO BE TAKEN, IN EITHER 
CASE, Is TO SET FORTH PLAINTIFF'S CHARGE, OR CAUSE 
or ACTION, AGAINST DEFENDANT, FULLY AND PARTICU- 
LARLY, IN THE 


DECLARATION. 


At what Time to Declare. 


B. N. C B. 
Before the end of the next term Same as in B. R. if called upon 


after that in which proceſs is re- by rule; if net, plaintiff has till 


turnable, or judgment of n pros effoin day of third term. 
may be ſigned. N 

It has been held of late, that if judgment of a0 pros be not ſigned, 
plaintiff may declare at any time ævithin the year. Sed Q. Is not this 
contrary to the eſtabliſhed rules of practice ? 

Plaintiff may obtain rules, from term to term, for further time to 
declare, wnle/s defendant be in cuſtody, or he move to make the rule 
peremptory. | 


How Declaration to be ingroſſed and charged for. 
Ingroſs declaration on treble 1d. ſtamp-paper ; charge on back; copy 
4d. per fol. (72 words); duty 3d.; for paper, nothing. q 
B. B. 2 C. VB. 
Warrant to defend, 4d.; filing Warrant in debt, detinue, and 
common bail according to ſtatute, treſpaſs, 4d. ; in other actions, 8 d. 


7s. 2d. Appearance according to ſtatute, 
5 8. lod.; if at fait of attorney, 
78. 2d. | 
I ; 
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* 


Of. Delivering or Filing Declarations, 

There are three ways of delivering or filing declarations, 

I. In Chief. | | 

This is when plaintiff does not declare until after defendant has ap- 
peared, or plaintiff has appeared for him according to the ſtatute. 

If defendant has appeared, by putting in and perfecting ſpecial bail, or 
by filing common bail, or entering-an appearance, as the caſe may be, 
plaintiff's attorney muſt deliver declaration to defendant's attorney, who 
15 to pay for ſame according to the above charges; which if he refuſe to 
do, or if his place of abode be unknown, declaration may be left in R. 
B. or prothonotary's office, and notice thereof in writing be given to de- 
fendant or his attorney; from the time of giving which notice, and not 
before, declaration is deemed well delivered. | 

If plaintiff has appeared for defendant according to fatute, copy of decla- 
ration muſt be left in R. B. or prothonotary's office, and notice in writing 
given to defendant, or left for him at his laſt or uſual place of abode; 
or, if not to be found, notice to be ſtuck up in the office. And from 
the time of giving or ſticking up ſuch notice, and not before, declara- 


tion is deemed well delivered. 


* 


2. De Bene Ejſe. 


Delivering or filing declaration de bene efſe, or conditionally, is when 
plaintiff declares before defendant has appeared, i. e. before he has put 
in and perfected ſpecial bail in bailable actions, or has filed common 
bail in B. R. or entered an appearance in C. B. in actions not bail- 
able; and alſo before the time allowed for ſuch his appearance has elapſed; 
for afterwards plaintiff cannot declare de bene &fſe. 


When and how to declare De Bene Est. 


Upon all proceſs returnable before the laſt return of any term, de- 
claration may be delivered or filed at the return of ſuch proceſs de bene 
N, or conditionally ; but if delivered, it ſhould be indorſed ; or if filed, 
it ſhould be inſerted in the notice, that it is delivered or filed de bene 2/7, 
or conditionally, until bail put in, or perfected, and the like (as caſe 
may be). 


3. By the Bye. 
Declaring by the bye, is when defendant is already in court, either at 


ſuit of plaintiff or ſome other protons and declaration is delivered or 


filed without any freſh proceſs being ſued out againſt him. 


B. B. C. B. 
If defendant has himſelf appeared, Whether defendant has appeared 
either at plaintiff's or another's himſelf, or plaintiff entered an ap- 
ſuit, any perſon may declare by the pearance for him, no perfon can 
bye againſt him; but a ſtranger declare by the bye againſt him ex- 
ought to do ſo in ſame term pro- cept plaintiff, who ought to do it 
cals is returnable. But if * ſame term writ is returnable. 
as 


- 
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hat fled common bail for defendant, 
no perſon but plaintiff can declare 
againſt him by the bye, who may 
deliver as many declarations as he 
thinks fit any time before the end of 
2 next term after return of pro- 
ceſs. | 


Of the Notice to Defendant to plead to Declaration. 


Upon the declaration ſhould be indorſed not only the charges thereof 
as above mentioned, but alſo the time within which defendant is to plead 
thereto. And in all caſes where declarations are filed or left in the of- 
fice, and notice thereof given to defendant, the time in which defend - 
ant 1s to plead thereto ſhould be inſerted in the notice, 


. Of the Time allowed for Pleading. 


Where declarations are delivered or filed in chief as above mentioned, 
the time allowed is 4 days from the delivery thereof, if the venue be in 
London or Middleſex, and defendant lives within twenty miles of London 
otherwiſe in 8 days, and this whether the action be bailable or not, pro- 
vided that the declaration be delivered 4 days exclu/ive before the end of 
the term ; otherwiſe notice muſt be for defendant to plead within the 
firſt 4 days of the next term. 

But where declarations are delivered or filed de bene ee, the notice to 
plead in B. B. if the action be not bailable, is always 8 days; but if 


it be bailable, then 4 or 8, according to the above rule, This diſtinc- 


tion, however, is not made in C. B. the notice there being always the 
ſame as firſt above mentioned. 

Paattical — The nature and intent of the declaration. — Of 
the different modes of declaring, wiz, In Chief, De Bene Eſe, By the Bye. 
— Of filing and delivering declarations. —Of the notice of declaration. 
Its contents. — When to be given.—Of paying for declaration. Of declaring 
againſt two defendants when one only has appeared.-- Of declaring againſt 
one defendant when more are named in proceſs. Of declaration varying from 
proceſs. —Of conſolidating declarations, and ſtriking out unneceſſary counts. 
How irregularities, on part of defendant, are cured by plaintiff*s declaring ; 
and, on part of plaintiff, by defendant's accepting declaration. — Of ſetting 
aſide proceedings Foo irregularity in delivering aeclaration, or in ſerving 
notice thereof, —Of the rule for time to declare. 4 


Or Tut VENUE, 


In real and mixed actions, the venue ſhould be the county or place 
where the cauſe of action actually aroſe ; but in per/onal actions plaintiff 
is at liberty to declare in what county he pleaſes. Defendant however 
may, by motion, change the venue to another,county, on the ground of 
the cauſe of action having ariſen there, unleſs plaintiff undertake to 
give evidence of ſome matter in iſſue ariſing in the county wherein the 
action 1s laid. 
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Pꝛaſtical Remarxks.] Of be origin and intent of the venue in declara- 
tions. Of laying the venue. —Of changing the venue, — Of bringing back 
or altering the venue after it has been changed. Of laying and changing the 
venue by privileged perſons. —Of plaintiff in the action altering or chang- 


ing venue. 


' Or CLAIMIN G Convsance. 


Particular franchiſes have ſometimes the privilege of holding pleas 
within their juriſdiction; if therefore actions be brought in either of 
the courts at Weſtminſter, and ſuch franchiſes would have the cauſe de- 
termined before them, they muſt demand conuſance thereof. But great 
preciſion 1s required both as to the time and manner of claiming conu- 
ſance. | 

Pzaſtical Remarbs.] Of the nature of inferior juriſdifions., — Who can 
demand conuſance.— In what caſes granted or refuſed. Of the time and 
manner of claiming it. : 


Or Ov. 


If the action be on a ſpecialty, or any bond or deed be pleaded, the 
other party may demand oyer of ſame, which 1s granted by a copy of 
the initrument being given in writing. ; 

Oyer muſt be granted in two days, excluſive of the day of demand. 

zaftical Remarks. ] Of what and in what caſes ozer may be de- 
manded.—Of the time and manner of demanding and granting oyer. — Of not 
Yong or negletting to grant it after demand 
e 


demanding ojer in time, and of ref! 
made. Jo what the party is entitled upon oyer, and of ſetting out the ſame 


in the pleadings, — Of the neceſſity and advantage of demanding exer. 


Or IxpARLAN CES. 


When defendant need not plead within the uſual limited time, but has 
till the four firſt days of the next term after declaration delivered to 
plead in, that is called being entitled to an imparlance. | 

If writ be returnable before the laſt return of any term, and declara- 
tion not delivered or filed, and notice thereof given four days excluſive 
before the. end of ſuch term, defendant is entitled to an imparlance. 

So if writ be returnable on the laſt return day of term. 

Or if writ be returnable one term, and plaintiff does not declare before 
the eſſoin- day of the next term. | 

Paaftical Remarks.] O/ the meaning and intent of an imparlance.— 
T he kinds of imparlances, ,uiz. general, ſpecial, and general ſpecial. — 
How and when to apply for an imparlante. I hen granted or refuſed, -Of 
entering imparlances. | | | 


Or PLErabinG IN ABATEMENT, 


Pleas in abatement are merely dilatory ; a temporary check, not a 
complete bar, to plaintiff's action. 

'Vhey muſt be pleaded within the four or eight days allowed for 
picading, if declaration delivered or filed before the laſt four days in 
0 terms 


/ 
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term, otherwiſe within four days of the next term, and cannot be deli- 
vered afterwards, although judgment be not figned. 

The days are both incluſive. 

To be pleaded whether rule to plead be given or not. 

M of be ſigned by counſel, and have an affidavit of truth thereof an- 
nexed, 

Pꝛaſtical Bemarks.] Of he nature of pleas in abatement, and their 
kinds.—Of the time and manner of pleading in abatement. — Of the. affidavit 
_— to be annexed thereto.=Of judgment thereon, and of entering 

capiat per breve. 

| [ 

Or Paying Money 1nTo Cour. 

Tf the diſpute between the parties be only about the guantum of the 

debt due, and defendant acknowledge ſome money is owing, he ought 


to pay that ſum into court, which thould be done at this ſtage of the 


ſuit before plea pleaded, 
How to pay Money into Court. 


B. B. 

Give brief to counſel for that 
purpoſe, who will ſign ſame : fee 
10s. 6d. Carry it to ſigner of 
writs, and pay the money to be 
brought into court to him ; take a 
receipt for ſame; pay 2s. 4d.; 
carry brief and receipt to clerk of 
rules, who will draw up rule ; pay 
— 3 ſerve copy on plaintiff's at- 

rney, with appointment for maſter 
to tax coſts and deliver your plea. 


Naſtical Remarks.] The origin and intent of paying money into court. 
DF the manner and time of paying ſame. — In what actions and caſes it 
ay be paid.— Of the conſequences to defendant and to plaintiff of paying 
money into court.=Of bringing a further ſum into court. — Of defendant's 


C. B. 
If ſum do not exceed 51. get 


treaſury rule of ſecondary for that 


purpole ; pay 6s.; carry it to the 
prothonotary, who will receive the 
money, and write a receipt in mar- 

in. Pay 1d. in the pound, 1s. 4d. 
£ receipt, and 2s. for entering 
plea. | 
If ſum be more than 51. give 
brief to ſerjeant, who will fign it. 
Carry it to ſecondary, and proceed 
as above. 


refuſing to pay the coſts, and hows plaintiff in fuch caſe is to proceed. 


Or PLEADING IN Bax. 
Pleas in bar are pleas to the merits, by way of bar to the action itſelf, 


and not merely in abatement of the writ or count, 
ben to plead. 


Defendant muſt plead in four or eight days, according to the-time 
indorſed on the declaration or inſerted in the notice, for which ſee ante 


p. 19. 
In 


1B. R. the four or eight days are always reckoned, one incluſive, 


the other excluſive, In C. B. both ineluſive. 
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What to plead, and how. 
1. Of the General ue. 


B. B. C. B. 

Ingroſs it on treble 14. ftamp- Ingroſs it on treble 1d. _ 
paper, and deliver it to plaintiff*'s paper, and deliver it to plaintiff's 
attorney or agent, or enter it in ge- attorney; or, if not to be found, 
neral- iſſue book with clerk of judg- or he refuſe it, file it with pro- 
ments. Pay 6d. | thonotary, Pay 28. | 


2. Of Special Pleas, 
They muſt be ingroſſed on treble 1 d. ſtamp-paper, and 
5. B. C. B. 

Filed with the clerk of the pa- Either be delivered to _m—_— 3 

pers. | —_—y (which is the uſual way), 
or filed with prothonotary : and 
plaintiff's attorney muſt then take 
ſame out of office. | 

Muſt have a counſel or ſerjeant's ſignature. 

Except the following, which are tantamount to the general iſſue, com- 
peruit ad diem, ſon aſſault demeſne, plene adminiſtravit, riens per de- 
ſcent, ne unques executor or adminiſtrator, nul tiel record, per minas, 
per dures, infancy, ſolvit ad diem, non eſt factum, nil debet, non aſ- 
ſumpſit : but non aſſumpſit infra ſex annos ought to be ſigned. 


3. Of Double Pleas. 


To enable defendant to plead ſeveral matters, he muſt firſt obtain a 
rule for that purpoſe, and ſerve copy thereof on plaintiff's attorney, as 
they can only be pleaded by leave of the court; to procure which 


Give brief to counſel, naming In ſome caſes it is only neceſſary 
vour pleas. Fee 108. 6d. Carry to give brief to ſerjeant, naming 
it to clerk of rules with plea, and pleas, and then draw yp rule with 
he will draw up rule. ſecondary. But there are variety 

| of double pleas not allowed in this 
court on firſt motion ; but, upon 
being moved therein, a rule 27% 1s 
only granted; and ſerjeant muſt, 
at another time, move to make rule 
abſolute. Fee for firſt motion 103. 
6 d.; for ſecond, one guinea. 

P:affical Remarks.] Of the manner and time of pleading double. — 
Of the origin of pleading double, and herein f the flatute of 4 Aune.— 
In what actions double 9 alloaued.— M hat double pleas are allowed, and 
herein of incompatible pleas.—Of the Judge's certificate in caſe any of the 
pleas are found againſt defendant. oY | 


Were 
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Were it not for exceeding the limits of the preſent undertaking, it 
might be uſeful in this place to treat of the ſeveral pleas of tender, ſet 
off, ftatutt of limitations, bankruptcy, Fc. with practical remarks on the 
time, manner, and caſes, in which they ought to be pleaded. © 


* 


Or THE RulLE To PLEAD. 


When defendant neglects or refuſes to plead in due time, plaintiff, in 
order to compel him ſo to do, or to intitle himſelf to judgment in caſe 
of his default, muſt firſt give a rule to plead. 

Make out rule on a piece of common unſtamped paper, carry it 


To clerk of rules, who will enter To ſecondary, who will enter it 
it in his book. Pay 18. 10d. in his book. Pay 18. 10d. 


Rule expires in four days, incluſive of the day it is given; Sun- 


day reckoned, unleſs the laſt day. 

It may be given any time in term, or within four days after. 

Judgment may be ſigned immediately after expiration thereof. 

If four terms are elapſed ſince declaration, a term's notice to plead 
neeeflary. 

Practical Remarks. I what caſes rule to plead not neceſſary. —When 
it ought to be ſerved. —Of judgment for want of plea at expiration thereof. 


Or Demanvpinc a PTLEA. 


Plaintiff muſt alſo make a demand of plea, by note in writing ; and 
this in all caſes where defendant has himſelf appeared, but not where 
declaration was filed de bene e, and plaintiff has appeared for him ac- 
cording to the ſtatute. . 

Pzactical Remarks.] ben demand to be made. Of an irregular do- 
mand.—How far demand of plea is <vaiver of bail. 

N. B. In order to gain time and haſten defendant, plaintiff may both 
give the rule to plead and make demand of plea immediately _ deli- 
very of declaration, and before the time for pleading is expired. 


Or SraRCc RHINO roR PLEA. 
After rule given, and demand made, if no plea be delivered, ſearch 


for plea, 
B. R. C. B. : 
With clerk of judgments at K. At prothonotary's office; and if 


B. office, who keeps the general no plea found, ſign judgment. — 


iſſue book; or, if none there, with How to fign judgment in ſuch caſe, 
clerk of papers, where ſpecial pleas in both courts, vid. poſt. tit. Fudg- 
are filed; and if no plea be found, ment by Default. 

gn judgment. 
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Or pROcuRING Trug ro PLEAD. 


% 


Tf defendant want time to plead, take out judge's ſummons for that 
purpoſe, ſerve plaintiff's attorney with copy, attend thereon; the uſual 
terms on which time is granted are, pleading ably, rejoining gratis, 


and taking ſhort notice of trial. 


Pzattical Remarks. 
At what time ſummons 


ftaying proceedings. — Of the terms on which time is 


by 
In what caſes time to plead will be granted. — 
uld be taken out.—Of the effect of ſummons as to 


anted. — What are 


i/uable pleas agreeable thereto. —Of the conſequences of dgfendant's not plead-" 
ing a proper plea according to order. — Of figning judgment at the expiration 


thereof. 


Or MOvING TO ABIDE BY PLEA. 


If defendant plead a ham plea in order to cauſe delay, move the 
court in term, and in vacation take out judge's ſummons for defendant 
to ſhew cauſe why he ſhould not abide by plea pleaded,” or plead another 


that he will abide by. 


If he abide by it, coſts of motion or ſummons not allowed. 
- After this rule, defendant can only plead general iſue, or with notice 


. 
"I 
book, or iſſue, as in other caſes. 


no new plea pleaded, proceed to replication, or making up paper 


Or ReeLvyine, Rejoininc, &c. 
There is no fixed time for replying, &c. but if you wiſh to compel 


the other party to proceed, 

B. . 
Get a four-day rule from maſter 
(had gratis), enter it with clerk 
of rules, pay 15. 10d. ſerve copy 


on plaintiff's attorney; and if plain- 


tif do not reply within the time, 
ſign judgment. 
It is fad. that no demand of re- 
lication is 3 in this court; 
bet it is always made by fair prac- 
titioners. 


| C. B. 

Give rule to ſecondary, pay 
1s. 10d. Demand replication in 
writing. Search for it at expira- 
tion of rule at prothonotary's. If 
none there, ſign judgment. 

For figning judgment in ſuch caſe, 
in both courts, vid. poſt. tit. Judge 
nent of Non Pros, - 0 


If no proceedings for four terms, a term's notice neceſſary. 
The rule to reply, Sc. may be given any time in term, or within 


fixteen days after. 


Proceed in the ſame way mutatis mutandis to = defendant to rejoin, 


laintiff to ſur-rejoin, 
iſſue delivei ed. 


and ſo on until iſſue jo 


and paper book, or 
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Or Taz Issve, and ParER-Bocxk. 


The pleadings being finiſhed 


the parties coming to iſſue thereon, . 


plaintiff ſhould proceed to make vp and deliver the iſſue, or paper-book. 


B. R. 

Where the pleadings are onl 
the general iſſue, or ſuch pleas as 
are tantamount heres, lin 8 
attorney may himſelf make up iſſue 
on treble 1d. ſtamp paper, and 
charge 4d. per ſheet for copy, be- 
ſides ſtamps; entering plea 1s. De- 
liver iſſue to defendant's attorney, 
who is to pay for ſame accordingly, 
or judgment to be ſigned twenty - 
four hours after, 

Upon back of iſſue you may give 
notice of trial. 

But in all caſes of fpecial plead- 
ings, the clerk of the papers muſt 
make out iſſue (and it is then ealled 
the paper-book), with rule in mar- 
gin for defendant to receive and 
return it within four days excluſive 
(pay 8d. per folio for the whole, 
and 4d. for pleadings from the de- 
claration). Deliver it to defendant's 


attorney, with notice of trial on 


back. If not returned according 
to rule, ſign judgment; if return- 

in time, — paid for (i. e.) 
8d. per folio for pleadings on de- 
fendant's part (ſuch as plea, rejoin- 
der, &c.), and 4d. for plaintiff*s 
entries (as replication, &c.), proceed 
to trial. . 


C. B. 

In all caſes plaintiff's attorney 
makes up the iflue himſelf, and de- 
liver to defendant's attorney copy 
taereof on treble 1 d. ſtamp paper. 
Charge on back, copy 4 d. per folio, 
and duty. For entry of plea, if 
general iſſue, 2s. if ſpecial, 8 d. 
per folio. If appearance entere 
according to ſtatute, charge it on 
back. Defendant's attorney muſt 
pay for ſame, or fign judgment. 

Upon the back of the iſſue give 
notice of trial, 


N. B. If declaration delivered and not yet paid for, you may on the iſſue 
charge for ſame and for warrant, thus, For declaration unpaid, ſo much. 
Pꝛaſtical Remarks.] Of making up iſſue by bill, —by original. — OF 
the memorandum in the iſſue, when general or ſpecial. Of delivering and 
returning 1 paying for ſame.— O pleading or demurring after iſſue 
7 b 


Joined. — 


an imperfect iſſue. — Of iſſue varying from the pleadings, - Of 


withdrawing and amending iſſue. — Of entering continuances on the iſſue roll. 


Or STRIKING OUT SPECIAL PLEAS, &c. 
When iſſue or paper-book is delivered to defendant, he may, unleſs 


he has been moved to abide by plea, as ante p. 24. ſtrike out the ſpecial 


pleas, and plead the general iſſue, or ſtrike out the fimzliter, and leave 
a demurrer in the office to plaintiff's replication; in which latter caſe, 


demurrer 


w_ 
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Analvſis. 
demurrer and joinder are entered in paper-book, then called Jemurrer. 
book, which is delivered again to defendant's attorney, who mutt return 
ſame within tven!y-four hours, or judgment. 

But the ſame notice of trial, as given on back of iſſue or paper-book, 


ſhall ſerve for ſuch general iſſue ; or for execution of writ of inquiry, if 
judgment on demurrer be not final. 


Norick OF TRIAL, » 


I ben to be given. 


In B. B. plaintif is not bound to give notice of trial till the tern 
ſacceeding that in which iſſue was joined; but in C. B. it muſt be 
given the ſame term. | 


What Notice good. E 


1. In town cauſes, 
B. B. C. B. 
If venue be in London or Middleſex, and defendant live within forty 
miles of London, eight days, excluſive of the day it is given; if above 
forty miles, fourteen days. 48 


2. In country cauſes. 
Ten days at leaſt, in both courts. I 


3. On an Old ue. 


"Where no proceedings have been had for four terms excluſive, a 
whole term's notice of trial 1s to be given. | 

A judge's ſummons, if no order made, is no proceeding, but a no- 
tice of trial, though countermanded, is. - 

A term's notice not neceſſary, if defendant has delayed the cauſe by 


injunction. 
Of New Notice. 

IT plaintiff give notice of trial, and then does not proceed, he can- 
not afterwards go to trial without new notice, unleſs by conſent, or rule 
of court, | 

Of continuing Notice, 


In London and Middleſex, if notice be given for one ſitting, plain- 
tiff may continue it, by giving notice that he will try it at a ſubſequent 
fatting. ; 

Tao days notice of continuance in B. R. oe in C. B. and that may 
be the day preceding the trial. But, Q. as the hardſhip is obvious. 

It can only be continued once in a term. 


Of Countermanding Notice. 


Muſt be delivered in writing at leaſt ſix days before trial in all 
country cauſes; and alio in town cauſes, if defendant live above wy 
miles 


_— 
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ty 
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miles from London; but if within forty miles, then two days, excluſive 
of the day it is given. FN 
Pꝛaſtical Remarks.) A. what time notice of trial ſhould be given.— 


In what manner.—To whom and where.—Of continuing and countermandin 
ſame. — Conſequences of neither countermanding notice, nor proceeding to trial. 


Or purrIN d orF T RIAL, % 


If defendant wiſh to put off trial on account of the abſence of a ma- 
terial witneſs, or the like, he muſt move the court upon an affidavit of the 
fact, who will, according to the merits of the caſe, grant or refuſe ſuch 
rule. | 

P:affical Remarks.) Of the affidavit wwhereon to ground ſuch ap- 
plication. When ſuch application to be made. In what caſes, and for 
quhat time court will put off trial. 


Or TRTIAL BY SPECIAL JURY. 


In particular caſes, it may be prudent for plaintiff or defendant to 
have the cauſe tried by a ſpecial jury, which muſt be done by motion, 
and the jury ſtruck before the maſter in B. R. or prothonotary in 


Practical Bemarks.] Of zhe allowance thereof, by 3 G. II. c. 25.— 


2 the motion for ſpecial jury. — Of the method of ftriking ſpecial jury. Of 
cofts incurred thereby, and who is to defray ſame, according to 24 G. II. 
c. 18. 


Or crRanTING A View. 


The ſpecial jury being ſtruck, it is ſometimes Gone neceſſary for 

them to take a view of the premiſes concerning which the matter in diſ- 
ute ariſes, that they may be acquainted with the fituation thereof, and 

better underſtand the evidence given upon the trial. | 


Rule for a view is obtained in term from clerk of rules, by counſel 


ſigning brief for that purpoſe; and in vacation, by judge's order on pro- 
ducing counſel's fignature. 


Pꝛactical Remarks.] I what caſes à view wil be granted, and 


herein of the ſtat. 4 and 5 Ann. c. 16,—How many jurors muſt be preſent at 
the view, and herein of 3 G. II. c. 25. \ 14.—How to obtain rule for a 
view, —Of the form of the rule. ( 


\ 
1 


/ 
Or EXAMININxG W1TNESSES ON INTERROGATORIES. 


If any material witneſſes be going abroad, and not likely to return be- 
fore the trial, or if rent abroad; court, on motion grounded on pro- 
per affidavit, will grant leave to examine them upon interrogatories, the 
other party being at liberty to croſs-examine them in the ſame way. 


Paactical Remarks.] 7: what caſes allowed. —Muft be by motion 
for a. rule for that purpoſe.— Interrogatories to be ſigned by counſel, or ſer- 


eher ee te whe jr 


Or 
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Or Trial Ar Bar. 
Trial at bar, is a trial of an iſſue joined between the parties before 


the judges of the court in term time by a ſpecial jury, granted only on 


particular intricate caſes, and cannot be had without motion in court, 


which muſt be made after iſſue joined. 


Or MAKING UP RECORD FOR T RIAL, AND PASSING SAME, 


The nifi prius record ſhould contain the whole of the pleadings, 
award of wenire, diſfringas, &c. and be engroſſed on a double 2s. 6d. 
ſtamp parchment. Before the record can be paſſed, the iſue, or an in- 
cipitur thereof, muſt be properly entered on the roll. If therefore it be 
not already entered, by plaintiff having been ruled to enter iſſue as vide 
poſt; get a roll, which in B. R. may be had of ſtationer, or at R. B. 
office, pay 6d. ; but in C. B. can only be got at prothonotary's, where 


It 15 given you ready marked and numbered. 25 05 +.» ny record, 
L 


B. R. 

To the clerk of judgments, who 
enters iſſue, aud marks the iſſue 
roll, record, and draft of iſſue or 
paper-book; pay him for entering 
iſſue 3s. 6d. if not more than ten 
ſheets, and 18. for every ſix more. 
Then carry record to clerk of niſi 
prius office, who will paſs ſame, by 

utting a mark thereon, and ſeal- 
ing it up; pay 7s. 6d. for firſt 
eight ſheets, and 7s. for every eight 
more; ſealer 6d.: if above three 
weeks from end of term, 25. for 
Judge's warrant; if on an old iſſue, 
2s. more. Andin ſuch caſe, if the 
entries have not been made and 
paid for, get a number roll at the 
ſame office of the term iſſue is join- 
ed, make out a docquet for entry, 
and docquet ſame.—Record ſhould 
be ſealed within three weeks after 
the iſſuable terms. 

But by a judge's order, for which 
you pay 25. it may be ſcaled at any 
time before aſſizes. 


carry iſſue roll, record, and draft of iſſue, or paper- 


C. 8. 

To prothonotary's office, who 
ſigns record, pay 1s. for enterin 
ide, 25, a count, or if ſpecial, 8 d. 
per folio; then file warrants of 
attorney with clerk of the warrants, 
who will mark the record; carry 
ſame to chief juſtice's chambers, 
whoſe clerk will examine jurata, 
and ſeal the record ; pay at fittings 
15. at aſſizes 6d.; pay him like- 
wiſe as clerk of the treaſury for 
firſt three ſheets 2s. and for every 
other ſheet 4d. and 2s. 2d. for 
the ſeal. 

If three weeks after term; 25, 
for judge's warrant, 


The record thus paſſed, take it away with you, and carry ſame to 
marſhal at the time of entering your cauſe for trial. | 


Paatftical Remarks.] How to make up the record. — Of the memoran- 
dim and the meaning thereef,—Of entering the placita, and the meaning 
thereof. — The difßerence betaueen the records in the tavo courts in this reſpect, 
and the reaſon there. Of the record varying from the iſſue delivered. 


Or 
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* Or Tar VENIRE FACIAS. 


The record being made up and paſſed, plaintiff next proceeds to 
award the jury proceſs, by ſuing out the venire and diftringas, or hab. 
corp. juratorum. | | 

Get a blank venire of ſtationer, fill it up, 28. 7d. each. 

B. B. C. B. 
Not to be ſigned. Signed by prothonotary, 18. 4d. 


Sealed 7d. and returned by ſheriff 28. 6d. . 


If cauſe to be tried in London or Middleſex, venire to be reed the 
firſt return of term in which cauſe is to be tried, and made returnable 
ſome return-day before trial. If at Mes, it ſhould be zefed the firſt 
return-day of the term preceding the aſſizes, and returnable the laſt day 
of that term. | 

In country cauſes, venire is returned by the under-ſheriff in town; 
and in C. B. pannel muſt be annexed thereto, otherwiſe clerk of hah. 
corpora will not ſign hab. corp. ; but in zen cauſes, it is not returned, 
though taken out and ſealed, in order that plaintiff's attorney may be 
allowed for ſame in coſts. 

Pꝛactical Remarks.] OF tbe nature and intent of the wenire.—How 
the venire was formerly awarded de vicineto. — How now awarded Hum 
the bedy of the county, and berein of the ſtat. 4 and 5 Ann. — In what caſes 
the old practice is adbered tc, as in ations on penal flatutes.— O,. ſpecial ſug- 
gcfions for awarding the wenire, as cuben the iſſue is in a county palatine, — 
When a Welch iſſue. — When a ſheriff is intereſted, or of kin to defendant. 
— Of awarding venires tam quam. 


Or TER DisTRINGAas, AND Has. Core. JuRATORUM. 


At the ſame time of iſſuing venire, ſue out di/fringas in B. R. and 
lab. cor. jur. in C. B. which writs are grounded upon a ſuppoied de- 
fault of the jurors in not coming upon the venire. 

| C. B. 


Get diſtringas at ſtationer's, pay Get hab. corp. jur. of ſtationer, 
28. 7 d. not ſigned; ſealing 7d. 25. 7d. get it ſealed, pay 7d. ſign- 
ing by clerk of habeas corpora in 

town 28.; at aſüzes, 15s. gd. 


Diſtringas and hab. corp. jur. in fun cauſes ſhould be zefed the re- 
turn-day of the venire, and returnable next return-day after trial. 

In country cauſes, teſted on return of venire, and returnadle the ſirſt 
return of the next term after the aſſizes. 

In London, carry diſtringas or hab. cor. jur. to one of the compters, 
pay ſheriff for returning it 4s. 6d. In Middleſex, carry it to ſherff*s 
office, pay for returning 125. annex it to the record with the pannel, — 
In country cauſes, they are raturned by the under-theriff in the country. 


Pꝛactical Remarks.]. Of re meaning and effect of the diſtringas and 
bab. cor. jur,— Of the return there. In what caſes they are ame ndable. 


OF 
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Or EnTrainG CAusk fox TRIAL. 
1. When to be entered. 


| B. R. 

Cauſes in London or Middleſex, 
if for ſittings in term, muſt be en- 
tered two days excluſi ve before the 
day on which they are to be tried, 


In London or Middleſex, cauſes 
for ſittings in or after term may be 
entered, and the records and writs 
brought in any time before the day 
of ſittings. 


or defendant may enter a ze reci- 


zatur. 

If for the ſittings after term, 
mult be entered before the adjourn- 
ment-day in London or Middleſex, 
or marſhal may refuſe to receive 
ſame. : 

If however a ne recipiatur be not 
entered, ſtrictneſs is not obſerved, 
and cauſe may be ſet down the 
evening before the ſittings. 


2. How to be entered. 


In tozvr cauſes, to be entered in In toaun cauſes, to be entered in 
marſhal's book at Lord Kenyon's marſhal's book at Lord Lough- 
chambers, pay 118. 8d. at which borough's chambers, pay 13 8. 9. 
time leave record, with diſtringas at which time leave record with 


and pannel annexed, with marſhal. hab. cor. jur. and pannel annexed. 
In country cauſes, the writs and records to be entered together with 
the marſhal, pay 128. to be delivered to him the day after commiſſion is 
opened before the court ſits, except in Norfolk and York, and then not 
till ſecond day after commiſſion-day. | 
Cauſes are for the moſt part tried in the order in which they ſtand on 


Judges paper, beginning with remanets, if any. 


Or SuneraEnainc WITNESSES. 


To compel witneſſes to appear at the trial, get a blank ſabpæna from 
ſtationer, pay 28. 7d. fill it up. | 

It may be teſted any day in term before trial and ſeryice; in country 
cauſes, it is generally teſted laſt day of term. 

a; W. B. la . N : 

e a note or precipe for the 1 rothono 15.3 
office - ſigned by nr of writs, * 7d. No note mb 
Pay 18. 8 d.; ſealing 7d. neceſſary. 

If there be any deeds or papers, &c. in witneſſes cuſtody to be pro- 
duced, make out /alpæna duces tecum in ſame manner as common ſub- 
pena; and if the party himſelf, plaintiff or defendant, have any papers 
or books in his cuſtody, the uſual way is to ſerve a notice on the attorney 
for him to produce them; which notice, though not compulſory, may 
be given in evidence upon trial, and the jury may draw their own in- 
ference from parties non-compliance therewith, 
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If the witneſs be in cuſtody, prepare habeas corpus ad leſtiſcandum on 
gs. ſtamp, make affidavit that he is a material witneſs, get judge's fiat 
thereon; ſerve marſhal or gaoler, in whoſe cuſtody witneſs 1s, with the 
ſame, that he may make a return thereto, tendering him reaſonable 
charges for bringing his priſoner up, who will be brought into court by 
tipſtaff. . 

No more than foux witneſſes may be put in one /ubpena. 

Each witneſs muſt be ſerved with a copy of ſubpœna (which may be 
had of ſtationer), and at time of ſervice pay him, if in London, 18.; if 
in country, tender him his reaſonable expences. 


Pzactical Remarks.] Of the nature of the ſubpena.— Of the affida- 
vit on applying for hab. corp. ad teſftificandum.—Of the judge's fiat thereon. 
— Of the ſerwice of ſubpena,—How long it ſhould be ſerved before trial. — 
What expences ſhould be tendered.— Of plaintiff*s remedy in caſe of  non- 
attendance of witneſſes by attachment and action on flatute. 


Or T ral, 


When the cauſe is entered and in the paper, the attornies are allowed 
for their attendance till it be tried, fo that no excnſe will be taken by the 
court for their abſence at the time the cauſe is called on. If therefore 
plaintiſt's attorney be not there ready, cauſe may be ſtruck out of the 
paper by order of court, and he be ſubjected to coſts of the day, or his 
client be non-ſuited; and if defendant's attorney be abſent, his client 
may loſe the benefit of his caſe in defence, and ſuſtain coſts. 


Of Non/uiting at the Trial. 


After the trial, but before the jury have given their verdict, plaintiff, 
if he think proper, may abſent himſelf from the court, and ſuffer a non- 
ſuit; which is not unfrequently done to prevent a verdict being given 
againſt him, ſince after a judgment of nonſuit, plaintiff may bring 


another action for the ſame cauſe, which he cannot do after a verdict 
upon the merits. 
Fees of nonſuit are about 21. 18. 


Paactical Remarks.] Of the different cauſes of nonſuit = Of the' 
nature and effett of nonſuit.— M ſetting aſide nonſuits. | 


Of the Verdict. 


If the jury give their verdict, the judge's aſſociate takes down ſame, 
and indorſes it on the record, together with the damages aſſeſſed. 

Fees to be paid by the party who obtains the verdict in a 7oxun cauſe 
about 21. 18s. 8 d.; in country cauſes ſomewhat more. 


Of referring the Cauſe to Arbitration. 


In many caſes, eſpecially of long and intricate accounts between th 

parties, the cauſe, ypon trial, is referred to arbitration. 
Get order of reference from aſſociate; and if you have any witneſſes 
to be examined _—_ the arbitrator, bring them to the bar of the court, 
give 
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give their names in writing to crier, who will ſwear them; pay 28. for 
each ſo ſworn. If this be not done, they muſt be ſworn before a judge, 
which is more troubleſome and expenſive. Plaintiff's attorney then gets 
an appointment from arbitrator of the time and place to fit on the re- 
ference ; with a copy of which, and of the order of reference, he ſhould 
ſerve defendant's attorney. They attend accordingly. Arbitrator takes 
minutes of the evidence, and the whole being gone through, he fixes 


ſome future time for giving his award in writing to the parties. 115 
reſpecł to the conduct of the arbitrator, the doctrine of awards, and the mode 


of enforcing them, ſee poſt, tit. Arbitration. 
Of Fudges Certificates. 


Aſter verdict, and whilſt the court is ſitting, it 15 ſometimes neceſſary 
to make an application to the judge for his certificate to entitle the party 
to particular coſts agreable to certain ſtatutes, as, in ſome actions of 


treſpaſs where damages are given under 40s. 
It is uſeful therefore to conſider in what 


a ſpecial jury, and the like. 


So for the coſts of 


caſes ſuch application ſhould be made, leſt the party, by omiſſion or in- 
advertence, be deprived of the benefits to be reaped therefrom. 


Of Suggeſtions for Cofts. 

If upon trial plaintiff*s cauſe of action, though he obtain a verdict, 
prove to be under 408. defendant in ſome caſes is entitled to coſts by 
entering a ſuggeſtion on the roll, a rule for which purpoſe ſhould be ap- 
plied for, upon affidavit to the court, the next term after verdict. 

There are alſo other incidents attending the trial well worthy of ob- 
ſervation, ſuch as demurrers to evidence, bills of exception, &c. 


Or Tae Pos TRA. 
I. In town cauſes. 


After trial at the fittings in Lon- 
don or Middleſex, the affociate 
will immediately deliver the record, 
with the diſtringas and pannel an- 
nexed, to the party for whom ver- 
dict has been given, and you in- 
dorſe the poſtea yourſelf on back 
of the record. 


The aſſociate indorſes the poſtea. 
If cauſe tried in term, he will de- 
liver ſame about fifth day after 
trial; if tried in vacation, about 
the firſt week in ſubſequent term, 
for which, if only one iſſue, he is 
paid at trial; but if more, pay 28. 


per iſſue on returning poſtea. 


2. In country cauſes, 


After trial at aſſizes, the aſſociate keeps the record till next term, and 
in the interim indorſes poſtea, for which he is paid at the trial. 

Paactical Remarks.] Of entering the werdi? on pete. — Of amend- 
ing the verdict and poſtea.— Of the different kinds of wverdifs.— Of vi 
wverdids, and what ſhall make them fo, — Of ſetting aſide the verdict, — Of 


awarding a venire facias de nous. 


Or 
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Or RuLt rox JUDGMENT. 


B. B. C. B. 

On the return-day of diftringas, * No rule for judgment need be 
give a rule for judgment on the given, but wait the four days ex- 

ſtea; pay 1s. 10d. It is given clſve after return of hab. cor. jur. 
in ſame manner as rule to plead, which time defendant has to move 
and is a four-day rule excluſive for a new trial, or in arreſt of 
(Sundays not reckoned), in which judgment. 
time defendant may move for a | 
new trial, or in arreſt of judg- 
ment. X 

No need for ſuch rule after non- 
ſuit. 

Proceed afterwards to tax coſts, &c. as poſt, tit. Signing final Judg- 
ment. 


Or THE RULE To ENTER IsSUE. - 


If plaintiff neglect to proceed after the delivery of iſſue or paper- 
book, and 2 would wiſh to go on to trial, let him get a four- 
day rule of maſter in B. R. or ſecondary in C. B. for plaintiff to enter 
the iſſue, ſerve copy thereof on plaintiff*s attorney, who muſt immedi- 
ately not merely make an incipitur of the iſſue on the roll (as ante p. 28), 
but muſt enter the hole of the iſue completely thereon; get it marke 
by clerk of * docquet the entry thereof in R. B. office, an 
carry it to clerk of treaſury to be filed there; which if not done by 
plaintiff within the time allowed by rule, defendant may ſign judgment 
of non pros (vid. poſt, tit. Non Pros); but if done, and plaintiff ſtill re- 
fuſe to proceed to trial, defendant may then move for judgment, as in 
caſe of a nonſuit (vid. poſt, tit. Judgment as in caſe of Nonſuit). 
Plaintiff may by ſummons obtain further time to enter iſſue. 


Pzattical Remarks.] Of zhe nature and effect of this rule, and of the 
time of ruling plaintiff to enter iſſue. 


Or canrvyinG IN RoLLS, AND DOCQUETTING ENTRIES, 


It may be obſerved, that when plaintiff is ruled to enter i ue, he muſt 
immediately complete and carry in the roll to be filed as laſt above-men- 
tioned ; whereas, when he is not ruled ſo to do, he only in the firſt 
inſtance makes an incipitur of the iſſue on the roll, and gets the ſame 
marked at the time of paſling 2% prius record (as ante, p. 28). But he 
muſt in the latter caſe, as well as in the former, aſterwards complete the 
rolls, carry in the ſame to be filed in treaſury, and docquet entries 
thereof. Iſſue rolls ſhould be filed and docquetted as of the term in 
which iſſue was joined, ſo that plaintiff's attorney muſt carry in the 
ſame, and docquet his entries ſome time before the next term after that 
in which iſſue was joined, or he will have to pay an extra fee, called 
peſt terminum. ; 
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—_ 


How to carry in Rolls, and docquet Entries, 
B. N. | C. B. 


Get as many numbers from 'The rolls in C. 2B. as mention- 
K. B. office as you have rolls of ed (ante, p. 28), are given to the 
that term to carry in; complete the attorney ready or a8, and num- 
iſſues on the rolls reſpectively, and bered, ſo no occaſion to get num- 
number ſame; enter in your book bers as in B R.; carry your book 
the reſpective numbers of your of entries to prothonotary's office, 
rolls, name of the parties, and the and enter ſame in the common 
nature of the iſſues; make a copy docquet book there; after which, 
of the docquet of your entries when give your rolls to a clerk of trea- 
you carry your rolls in, on a com- — to be filed, who attends at the 
mon piece of paper, called the office juſt before the term to re- 
docquet paper, and containing an ceive ſame. 
entry of all your iſſue and * judg- 
ment rolls, to be filed as of that 
term; take docquet paper and rolls 
to R. B. office at the time above 
mentioned, file the former with 
clerk of judgments, who will, if 
the entries are all paid for, mark 
your rolls; pay 3s. then give all 
your rolls to a clerk of treaſury 
who attends in R. B. office a day 
or two before the term to receive 
the ſame, to be filed in treaſury; 
he will pay you 4d. for each roll. 60 

The uſe of the docquetting the entries of iſſues and judgments is, in 
order to find the iſſue or judgment rolls when filed in treaſury with 
greater eaſe in caſe they ſhould hereafter be wanted. 

Pꝛactical Remarks.] Of the nature of the iſſue roll. —The intent of 
entering and filing ſame.—T he neceſſity of docquetting judgments in certain 
caſes, and the advantages to be derived — ,—Of the time of entering 
and docquetting ſame.— Of poſt terminum rolls. Of new rolls where the old 
one has been lejt.—Of regiſtering judgments, and of the memorial for that 


purpoſe, ) 


HITHERTO THE PROCESS. HATH BEEN TREATED OP IN CASES 
WHERE THE PARTIES GO TO TRIAL UPON AN ISSUE TO BE 
TRIED BY a” JURY; BUT ir FREQUENTLY HAPPENS, THAT 
THE POINT IN DISPUTE IS OF A NATURE NOT CAPABLE OF 
BEING DETERMINED BY SUCH TRIAL, OR THAT DEFENDANT 
IS UNWILLING TO STAND THE TEST OF A TRIAL, OR THAT HE 
NEGLECTS TO DEFEND THE $UIT, OR THAT PLAINTIFF ours 
TO PROSECUTE HIS CLAIM. IT IS NECESSARY THEREFORE TO 


CONSIDER IN WHAT MANNER TO PROCEED IN EACH OF THESE 


* N. B. The ſame practice prevails of entering on the rolls, carrying in, filing, 
and docquetting entries of all Judgments by default, confeſſion, &c. which ought to be 
entered as of the term in which they were ſigned, 
; CASPS, 
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CASES, WHICH INCLUDE PROCEEDINGS ON DEMURRER; TRIAL 
BY RECORD; FUDGMENT AGAINST DEFENDANT, 3r DEFAULT, 
ON CONFESSION, ON WARRANT OF ATTORNEY 3 FUDGMENT 
Ac Ainsr PLAINTIFF, or Non PROS, AND AS IN CASE OF 4 
NONSUIT,_=OF EACH IN THEIR ORDER. | 


Or Procteepincs on DEMURRER, 


When the pleadings are defective in point of law, either in matter of 
ſubſtance, or of form, they may be demurred to, generally or ſpecially ; 
and if the other party join in demurrer, the queſtion in diſpute is 


argued before ti judges in term-time for their deciſion thereon. 


B. B. 

On a general demurrer to decla- 
ration, plaintiff's attorney adds a 
joinder thereto, and makes up and 
delivers iſſue thereon, for which 
mult be paid 4d. per ſheet beſides 
ſtamps, or judgment may be ſigned. 

But if it be a Hpecial demurrer, 
or a general one after a /þecial plea, 
file it with clerk of papers, who 
makes up demurrer book, and 
ou a four-day rule in margin for 

efendant to receive and return 
ſame, which he ſhould do accord- 


ingly, and pay for entries (ſame as 


on paper-book, ante, p. 25), or 
—— may be foned. : 

Afterwards get roll (as ante, 
p. 28) ; make an incipitur thereon, 
and carry ſame, together with de- 
murrer-book, to be marked by 
clerk of judgments (who if it be a 
demurrer to part, and iſſue to part, 
will alſo enter your iſſue). 

But before argument, complete 
your demurrer roll, and file it with 


clerk of treaſury, as it will be 


wanted in court. 

This being done, move by counſel 
for a concilium, or day to argue de- 
murrer, then draw up rule with 
clerk of rules, pay 4.5. and apply to 
clerk of papers to ſet down ſame 
for argument; pay 18. 


In all caſes plaintiff's attorney 
makes up demurrer;book, and de- 
livers it on treble 1d. ſtamp paper 
to defendant's attorney, who muſt 
pay for it 4d. per ſheet, beſides 
itamps, and alſo for the entries of 
his pleadings, otherwiſe judgment 
may be ſigned. 

Plaintiff's attorney then enters 
the whole proceedings on roll; and 
having delivered ſame to ſecondary, 
gets ſerjeant to move for a conci- 
zum; ſecondary draws up rule for 
that purpoſe, which muſt be ſerved 
on defendant's attorney, and the 
demurrer is put down for argu- 
ment. 


Copies of demurrer- book to be given to judges 79 days before argu- 
ment. To the chief juſtice and ſenior judge, by p/aintif'; to the other 
two, by defendant. If defendant neglect fo to do, let plaintiff do it for 
him, and defendant is thereby precluded from being heard on argu- 
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ment, 
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ment. Plaintiff therefore, in ſuch caſe, has only to give brief to counſel 
or ſerjeant to move for judgment. | 


Of Judgment on Demurrer. 


If judgment be for plaintiff, get rule for judgment with clerk of rules 
in B. R. or ſecondary in C. B. If znterlocutory, give notice of in- 
quiry; which notice may be given (conditionally) on the back of the 
joinder in demurrer. If final, ſtamp eicher rule for judgment or de- 
murrer-book with double 2s. 6d. ftamp; and in BB. R. get clerk of 
treaſury to attend maſter with roll, who will fign final judgment, by 
marking the coſts thereon. In C. B. carry * to prothonotary, 
who will tax coſts, and. mark the ſame on rule for judgment, after which 
proceed to execution. . 

Paactical Remarks. ] The nature of a demurrer.— General and ſpe- 
cial. — Of general and ſpecial demurrers at common law.—Of the alteration 
therein by different ſtatutes.— Of the conſt ruction of theſe ſtatutes. In what 
caſes general or ſpecial demurrer now necęſſary.— O amending pleadings 
after atmurrer.— Of withdrawing demurrer.-— Of making up, delivering, and 
paying for demurrer-book. — In what caſes detendant may make up de- 
murrer-book,—Of compelling the party to join in demurrer. — Of the mode of 
proceeding wwhere there is a demurrer to part, and iſſue to part.— 0/7 the con- 
cilium. Of judgment on demurrer, and the entry thereof. 


Or TRral By RecorD. 


Where a matter of record 1s either declared upon, or pleaded, as in 
an action of debt on judgment, or plea of judgment recovered, the other 
party may plead or reply nul tiel record; upon this iſſue is joined, the 
roll 15 made up, and entries paid for and docquetted, as in other caſes; 
the trial of which iſſue is to be determined by the producing of the record 
into court, and inſpecting the ſame. If the party fail in producing the 
record, or if when produced it be adjudged not the fame record as the 
one pleaded, judgment of failure of record will be againſt him, and 
vice verſa. | 

Where the action ſounds in damages, plaintiff may upon the iſſue of l 
riel recerd, as upon joinder in demurrer, give notice of executing inquiry 
in caſe judgment be for him. 

Paactical Remarks, ] The nature of trial by record, and what may 
be tried thereby. —Of pleading a former recovery. — Auter action pendent. — 
Outlawry. — Privilege. —Of pleading nul tiel record to bail-bonds and recog- 
nizances. — To ftatutes pleaded. I hen nul tiel record cannot be pleaded.— 
What is to be done on pleading matters of record.—Of the form and conclu- 
fron of nul tiel record. — Of amending after it has been pleaded. — Of making 
up the iſue. Of producing the record. . failure therein, —Of the judg- 
ment and entry. 


Or JuDcGMEnNT BY DEFAULT, 


Tf defendant negle@ to plead or rejoin within due time, or in any 
ether reſpect be guilty of a default of procedure on his part, plaintiff 
may 


. as oc x * - 


* 


| 
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may ſign judgment againſt him by reaſon of ſuch default, which judg- 


ment is either interlocutory or final. 


B. . 

Make an iucipitur of the decla- 
ration on a treble 1d. ſtamp, if 
judgment be interlocutory; or on a 
double 2s. 6d. ſtamp if nal. En- 
ter alſo incipitur on a roll, carry 
judgment-paper and roll to clerk 
of judgment, who will fign the 
ſame; pay 4d. per ſheet, and 8d. 
fling warrants of attorney. If it 
be final, get the maſter to tax coſts, 
who will mark ſame on judgment- 
paper, then ſue out execution. 


If judgment be only interlocutory, 
Writ of 


= How to fign Judgment by Default. 


Make an incipitur of declaration 
as in & B. and incipitur on roll; 
make out warrants of attorney; file 
them with clerk of the warrants 
(pay in debt, treſpaſs, and detinue 
4d. in other actions 8 d. each), he 
marks judgment- paper; the roll in 
this court is already marked (vid. 
p. 28); carry it, with draft of de- 
claration, to prothonotary, who 
ſigns judgment; if final, get him 
to tax coſts, and proceed to exe- 
cution; pay 28. if declaration. be 
ſame term, and 3s. for judgment 
by confeſſion and warrant of attor- 
ney, 

proceed to 


Inquiry. 


atice thereof. 


If venue be in London or Middleſex, and dęfendant live within forty 
miles of London, eight days notice excluſive of the day of delivery. 

If venue in country, and defendant live within that diſtance, en 
days; but if venue be in the country, or in Middleſex, and defendant 
live above that diſtance, fourteen days. : 

If na proceedings for four terms, a whole term's notice neceſſary, 


B. R. 

When plaintiff concludes to the 
country on defendant's plea, and 
ives notice of trial upon the paper- 
k, and defendant to hinder trial 
demurs to replication, and plaintiff 
joins in demurrer and obtains judg- 
ment, defendant's attorney ſhall 
accept notice of inquiry from time 

of giving ſuch notice of trial. 


D 3 


When plaintiff concludes to the 
country, and gives notice of trial 
on the back of the pleadings, if 
defendant do not join iſſue before 
the rule is out, in ſuch caſe after 
judgment defendant's attorney ſhall 
accept .notice of inquiry from time 
of giving ſaid notice of trial; and 
where defendant demurs to plain- 
tiff's declaration, defendant's at- 
torney ſhall accept notice of in- 
quiry on the back of joinder in de- 
murrer; and ſo where defendant 
pleads ſuch a dilatory plea that 
plaintiff 15 obliged to demur to it. 


Writ 


38 Analpſis, 
Writ of inquiry ſhould be returnable on a general return-day, or day 


certain, as the original proceedings are. 
Sunday is to be reckoned, if not the day of notice given. 


Of making out and execating Inquiry. 


The writ of inquiry is to be engroſſed on a 25. 6d. ſtamp parchment. 
In 2B. R. not to be figned, neither by bill nor original; ſealing, 7d. 
In C. B. to be ſigned by the prothonotary; pay 18. 4d. for firſt count, 
and 8d. every other; or 8d. for firſt ſheet, and 44. every other; ſeal- 
ing, 7d. Indorſe thereon the day for which you have given notice of 
execution; carry it to the ſhenff*s office two days before you execute it, 
and he will cauſe a jury to be returned. If you think the attendance of 
any witneſſes neceflary at the execution, ſue out ſubpœnas as in caſes of 
trial; pay in London 11. 7s. 4d. and for every witneſs 4d. In Mid- 
dleſex 11. 10s. 4d.; other counties 11. 115. 6d. Attend at the day 
of execution. | 

When the writ is returnable, call for it at ſheriff's office, who will 
return it with inquiſition thereon. 


B. B. 


Give à rule for judgment on in- 


quiſition at the clerk of the rules, 
pay 1s. Iod.; it is a * four-day 
rule, excluſive of the day it is 
given; and Sunday intervening, is 


, 
C. B. 

No rule neceſſary; but having 
waited * four days after return of 
inquiry, proceed to final judgment 
on inquiſition, as upon poſtea. 
Poſt, p. 42. | | 


not reckoned. Give it in ſame 
manner as rule to plead. When 
rule expires, proceed to final judg- 
ment on inquiſition as in caſe of 
ſtea, Poſt, p. 42. 
Rule not to be given till writ re- 
turnable. 


Pꝛactical Bemarks.] Of zhe nature of judgment by default; and if 
irregularly ſigned, when to be complained of.—1n what caſes plaintiff in- 
titled to it, —Of the nature of the writ of inquiry, — Of the writ of inquiry 
ewhere there are iſſues in fact and in law, I here jury omitted to aſſeſs da- 
mages at trial. —Where there are ſeveral defendants, and ſome plead, and 
others let judgment go by default, —Of the notice of executing inquiry. — How 
and when to be given.— Its contents as to the deſcription of the parties, time, 
place, Ge. Hau to be ferved. —Of continuance and countermand theres. 
— Of the return of writ of inquiry. = Of the execution thereef.—Hew at- 
tending thereon cures defects in notice, &c.— / compelling witneſjes to 
appear.-—By whom to be executed, When. — Of the conduct of the jury and 
Jheriff thereon. — Of moving to ſet aſide inguiſition, &c. 


e Within theſe four days defendant may move to ſet aſide inquiſition, or in arreſt of 
judgment. Vid. poſt, p. 41. | 
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Or JUDGMENT BY CONFESSION. 
When defendant has no real defence to plaintiff's ſuit, in order to 


fave coſts of inquiry he ſometimes confeſſes the action with a ſtay of 


execution, This confeſſion or cognovit may be written on declaration, 
plea, or demurrer, or on ſeparate plain paper, and judgment 1s to be 
ſigned by entering an incipitur on a double 2s. 6d. ſtamp- paper, and 
the coſts marked by maſter thereon. If cognowit ſhould be entered in 


ſo late a ſtage of the proceedings as after entries paid for, or iſſue-roll 


made up, no occaſion for new roll, or to pay again for entries ; only pay 
6d. for ſigning the final judgment thereon. It is uſual not to ſign judg- 
ment on cognovit until defendant has failed in his promiſe or under- 
taking. 


Or JUDGMENT ON WARRANT or ATTORNEY. 


Frequently it happens that a bond to the amount of the debt, and a 
warrant of attorney to enter up judgment thereon, are given either to 
prevent an action, as a ſecurity for plaintiff's demand; or, as is ſome- 
times the caſe, after the action brought, to prevent further expence. 

When you enter up judgment thereon, file common bail and warrant 
to defend according to 25 George III.; then ſign judgment on a 
double 2s. 6d, ſtamp, 

If warrant of attorney be a year and day old, aer cannot be 
entered up without motion in term, which is a motion of courſe, or judge's 
order in vacation, on affidavit that the debt, or part thereof, is — 
that the warrant was duly executed, and defendant yet alive. 
ks If warrant of attorney be above ten years old, motion muſt be made 

court, | 


Paactical Remarhs.] 7» hat caſes attorney muſt be preſent at the exe- 
cution of the warrant, — Whether wwarrant of attorney can be r 
ewarrants of attorney given to and by a feme ſole or feme covert. — Of the 


force and effet of warrants of attorney.—1n caſe of the death of the party 


ewho gave it, or to whom it is given.-Or of the death of one when given 
by tau. O entering up judgment on warrants of attorney, —Of ſetting 
aſide warrants of attorney. | 


ft It may be obſerved, that the above judgments by default, by con- 
feſſion, and on warrant of attorney, are entered up by plaintiff againſt 
defendant ; but there are alſo judgments which may be ſigned and entered 
up by defendant againſt plaintiff, in caſe of his negligence or default in 
not duly-proſecuting his ſuit, 1 are, Judgment of Non Pros, and 
as in caſe of a Nonſuit. | 


Or JupcmtnT or Nox Pros, 


< vaaintiff do not comply with the rules and orders of the court to 
be obſerved on his part, by _— replying, ſur-rejoining, or enter- 
ing the iſſue in due time, when ruled ſo to do, judgment of vn pros for 


ſuch his omiſſion may be ſigned, which is final. 
Get a roll; enter thereon warrant of attorney for defendant only; in- 
groſs zen pros thereon ; alſo ingroſs ſame on a double 2s. 6d. ſtamp- 


+ Peper. 
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paper, and carry it to clerk of judgments in B. B.—prothonotary in 
C. B. who will ſign ſame. Pay 3s. 

Get coſts taxed, and ſue out execution; or bring an action for ſame, 
which may be done though under 40s. | 


Pꝛactical Remarks.) 7»: what caſes plaintiff liable to judgment on 
non pros. I hat defendant ought to do before fgning fame. — Of ſetting aſide 


fame for irregularity..-Of plaintiff entering a nol. proſ. as to one defend- 


ant, where there are ſeveral (or in caſe of bankruptcy pleaded), and pro- 


ceeding againſt the others. 


Or JupcMENT, AS IN CaAsE oF a NonsviT. 


If. after plaintiff has entered the iſſue he then neglects proceeding to _ 


trial, according to the practice of the court, defendant may move the 
court to enter up judgment againſt him, as zz caſe of a nonſuit. 
But this motion cannot be made until plaintiff has entered the iſſue. 


Pzactical Bemarks.)] Of zhe old practice in ſuch caſe by trial by pro- 
vi. Of the aiteration therein by 14 Geo. II. c. 17. and of the origin of 
Judgment, as in coſe of a noſuit. —Of the force and effet of ſuch a judg- 
ment, — When and how to be moved for. Iu what caſes granted. — Of al- 
bowing further time to plaintiff to try the cauſe, —Of the election of dr/tend- 
ant either to move for judgment, as in caſe of a nonſuit, or for caſis for 
plaintiſf's not proceeding to trial. 


SUCH BEING THE PROCESS IN THE PARTICULAR CASES 
ABOVE ALLUDED TO, NAMELY, WHERE THE POINT IN DI5- 
UTE IS OF A NATURE NOT TO BE TRIED BY A JURY, OR WHERE 
JUDGMENT IS OBTAINED BY THE DEFAULT OR. LACHES OF 
EITHER PARTY, WE WILL NOW RETURN TO THE GENERAL 
\ PROCEEDINGS, AND CONSIDER THE STEPS TO BE TAKEN IN 
ALL CASES AFTER THE RULE FOR JUDGMENT, AND BEFORE 
FINAL JUDGMENT SIGNED, AND ALSO THE MANNER OF $SIGN= 
ING FINAL JUDGMENT, AND SUING OUT EXECUTION. 


If any defect of juſtice happen at the trial by ſurpriſe, inadvertence, 
or miſconduR, or the verdict be againſt evidence, or the judge himſelf 
has miſdirected the jury, the party may apply to the court for a new 
trial; the granting of which is purely in the diſcretion of the judges. 


hr TRIALS, 


When and how to be moved for. 


Muſt be moved for within the four days, incluſive, allowed for that 
purpoſe, as ante p. 33. | 
So for ſetting aſide inquiſition on writ of inquiry, ante p. 38. 
B. R. C. B. 
Draw up rule and ſerve it; ſpeak Draw up rule, and ſerve copy; 
to clerx of the judge who tried - ſhew original at ſame time. Apply 
cauſe, to 


cauſe, if a judge of the ſame court, 
to bring his book to Weſtminſter : 
if a judge of another court, for 
judge's report, who will deliver it 
to the puiſne judge of the court 
where cauſe was tried. Notice of 


to the clerk of judge who tried 
cauſe for his report, who will, if 
judge of the ſame court, report it, 


when motion comes on for argu- 


ment; if of another court, he will 
ſend it to the puiſne judge of that 


motion ought to be given to the court. 
other party. Give notice to the other party 
of ſuch motion, 


Practical Remarks.) New trial, what.—- Difference between new 
trial and a venire facias de novo. — Origin of new trials. —T he neceſſity 
thereof for the ſake of juſtice. -- How and at what time to be moved for. — 
In what caſes granted. The power of granting new trials. — Diſcretionary 
in the court, — How to proceed if new trial granted. —Of cos in caſes of 
new trials. CE, 


Or ArRESTING JUDGMENT. 


_— the iſſue of fact between the parties may have been regu- 
larly decided, yet if it appear upon the face of the record, that the com- 
plaint was either not actionable in itſelf, or not made with ſufficient pre- 
ciſion and certainty, the party may move the court to arreſt the judg- 


ment thereon. 


When to move in Arreſt of Judgment. 


Muſt move in arreſt of judgment before the expiration of the four 
day rule, for ſigning final judgment in C. B.; but in W. B. any time 
before judgment entered up. 

May move in arreſt of judgment after failing on motion for new 


How to move in Arreſt of Judgment. 


Speak to aſſociate to have the % privs record in court the day you 
move; pay 6s. 8d.; give brief to counſel or ſerjeant (fee one guinea) 
to move that entry of final judgment be fiayed until court ſpall other- 
wiſe d r; draw up rule accordingly ; pay 58.; ſerve copy thereof on 
plaintiff's attorney; in order to get rid of which rule, plaintiff muſt 
give notice that he means 20 move court to diſcharge fame, ſerve notice 
on defendant's attorney, and make afidavit of ſervice. The matter 
then comes on for argument. If judgment arreſted, draw up rule, and 
ſerve copy on plaintiff's attorney. If not arreſted, plaintut 's attorney 
draws up rule, and taxes coſts, &c. as uſual. 

Practical Remarks.] Oe time and manner of moving in arreſt of 
judgment. Of the general principles or ground of moving in arreſt of judg- 
ment. In what caſes judgment will be arreſted, and herein of the omiſſions 
and defects cured by werdiet, 


Or 
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Or SrtcninG FINAL JUDGMENT, 


If defendant ſuffer the rule for judgment to expire without either 
moving for a new trial in caſe of a verdict, or to ſet aſide inquiſition in 
caſe of judgment by default, and alſo without moving in arreſt of judg- 


ment, 
5 B. B. ' 
Get the poſflea, or inguiſition, 
ſtamped _— double 2s. 6d. 
ſtamp, and del:beratur afterwards 
marked on paſtea by clerk of com- 
mon bails. Pay 6 d.; take it to 
the maſter, who will zax the in- 
creaſed coſts, and ſign final judg- 
ment. 7 ſue out execution. 


C. B. 

Stamp poftea or inquifition with 
a double 2s. 6d. ſtamp ; apply to 
prothonotary to tax your coſts ; de- 
liver record, and poſtea or inquiſi- 
tion to the clerk of judgments, 
who continues ſame on the roll, 
and awards judgment. Then ſue 
out execution. 


Or TRE EXECUTION. 


Final judgment being obtained, nothing remains but the execution 
of that judgment. In all perſonal actions, this is done by compelling 
the adverſe party to ſatisfy the debt or damages, with the coſts of ſuit 
recovered or aſſeſſed againſt him; which is effected either by a capias 
ad ſatisfaciendum to take his body, or a fieri facias to levy his goods; or 
by proceeding againſt his goods, and half of his landed property, by an 
elegit. 


How to ſue out ſame. 


A ca. ſa. f. fa. or elegit, muſt be written on a 25. 6d. ſtamp parch- 
ment; get blank of ſtationer. 
WB. R. C. B. 

Ca. ſa. and fi. fa. not to be Jo be ſigned and ſealed by pro- 
ſigned, only ſealed, for which pay thonotary ; pay 4d. ; ſealing 7d. 
7d. Elegit to be ſigned by ſigner If a zeftar. ſigning 8 d.; ſealing 1s. 
of writs ; pay 18. 8 d.; ſealing 7d, 2d. 


Execution muſt be taken out in a year and day from judgment, or 
party mult revive judgment by ſci. fa. 


Practical Kemarks.] Of the nature of execution. — Of the operation 
and effect of each of the judicial writs above mentioned, wiz. ca. ſa. fi. fa. 
and elegit. — Of the election of the party of either remedy. — How far he is 
concluded thereby, and of his further ſatisfa#ion in caſe the firſt writ hath 
not been effectual.— l ben execution may be ſued out, and by and againſt 
evhom.—T 9 what period it foall have relation. — Of precedency in executions. 
ben the execution maſt be joint, and where ſeveral. — Where execution \ 
may go.— Of the officer cuba ig do execute ihe writ, - How to compel hin 
_ thereto. — Of his power therein, — Of the fheriff*s fees on execution. — Of 
the offence in hindering execution, —Of juperſeding execution. Of outlawwry 
upon execution. — Of the lien for rent on goods charged in execution. — Of the 
2 's remedy in cafe of an irregular execution, and of ſetting aſide the 

ame. 


Or 


— . lr. iu. 


Or ExTERIN G SATISFACTION ON THE ROLL. 


When a judgment is ſatisfied, an entry thereof ſhould be made upon 
the roll, in order that it may appear ſo ſatisfied on record. 


B. B. 

Get a warrant or authority from 
the party ſatisfied, directed to ſome 
attorney of the court, to enter up 
ſatis faction on the roll; make entry 
out on ſlip of paper, or parchment; 
carry it to clerk of judgments, who 
will enter ſame, and deliver it over 
to clerk of treaſury. Pay in term 
38. in vacation ſomething more. 


— 


C. B. 

If ſatisfaction acknowledged in 
vacation, get warrant or authori 
as in B. R.; then apply to cler 
of judgments, who will prepare a 


fat, and attend with the attorney 


before a judge of the court, and 


get it ſigned. Clerk of judgments ' 


will then enter ſame at foot of the 


judgment, for which he will take 


11. 78. 8 d. which includes all the 
fees. If judgment is above ten 
years ſtanding, pay 58. more as 
an extra fee to clerk of treaſury. 
But if acknowledged in term, 
apply to clerk of treaſury, who will 
carry roll into court, and ſecondary 
will enter ſatis faction thereon. Pay 
15. per cent. for poor's box, 28. 
to 8 15. to ſecondary. 


At common law, if either of the parties died at any ſtage of the ſuit 
before final judgment figned, though after werdi or interlocutory judgment, 
the ſuit abated. But now, by flat. 17 Car. II. c. 8. and 8 & 9g NM. Ill. 
c. 11. it is otherwiſe. —1n all caſes, however, of the death of the party either 
before final judgment, or after, if it happen before execution (provided the 


fuit ſurvive), judgment muſt be revived by ſcire facias before execution can 
be ſued out, See poſt, tit. Scire Facias, 


rr 
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PART II. 


OF 


PROCEEDINGS 


BY AND AGAINST 


PARTICULAR PERSONS. 


CC —— — ö 


I. By and againſt Peers and 6. By and againſt Infants. 

Members of Parliament. 7. By and againſt Juſtices, 
2. By and againſt Attornies, Exciſe Officers, and others. 
3. By and againſt other 8. By and againſt Corpora- 


Officers of the Courts, Ations, 
4. Againſt Priſoners. ( 9. Againſt Hundredors. 
5. Againſt Bail. Io. By Paupers. 

— ͤ ͤ — wu 


I. Or PRO REDINOGS AGAINST PEERS AND MEMBERS. 


or PARLIAMENT, 
' THEY may be ſued by zdf, or origizal. 
I. By Bill. 


Engroſs bill on treble 1d. ſtamp parchment, file it with clerk of 
declarations in B. R.; prothonotary in C. B. Sue out writ of m- 
mons, to be ingroiſed on 2s. 6d, ſtamp parchment, ſigned by ſigner of 
writs in B. N. pay 15. 8d, ; by filazer in C. B. ſealing 7d, Take 

| it 
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it to ſheriff, and get his ſummons for the officer to ſerve; pay ſheriff 
25. 4d.; officer for ſerving ſummons 5s. 


” IF no Appearance. 


If defendant do not appear within four days after return of writ, ſue 
out diſtringas, to be ingroſſed on 28. 6d. ſtamp parchment, ſigned by 
ſigner of writs in B. B and filazer in C B.; pay 1s. 8d.; ſeal- 
ing 7d.; get warrant thereon, pay 28. 4d.; =- ſame to officer to levy, 
pay him 10s. If no appearance on return of diſtringas, get it returned 
from ſheriff, and ſue out an alias; move to increaſe the iſſues, then iſſue 
2 pluries diſtringas, and move again to increaſe the iſſues, ſo on until 
enough is levied to cover your demand; after which, move the court on 
the ſtat. of 10 G. III. c. 50. for the application of the iſſues to the diſ- 
charge of your debt and colts. 


If Defendant appear, 


Which is effected by filing common bail, or entering appearance, as 
in unbailable actions, deliver declaration (which in ſome reſpects differs 
from common declarations), and proceed as in other caſes. 


2. By Original, 

Draw a przcipe for the curſitor of the county, who thereupon makes 
out the original; get it ſealed, and carry it to the proper ſheriff, from 
whom get a ſummons for the officer to ſerve on defendant, who will 
ſerve it accordingly. If zo appearance within four days after return 
thereof (for there are no ef/c;ns now allowed in perſonal actions), ſue 
out diſtringat, and proceed by alias and pluries, &c. as in caſe of ſuing 
by bill. If defendant appear, declare againſt him (declaration differing 
ſomewhat in form from common declarations), and proceed to judgment 
and execution in the uſual way. But obſerve, the perſons either of 
peers or members of parliament cannot be taken in execution. 

Memorandums of warrants to proſecute and defend, are neceſſary on 
part of plaintiff and defendant. | 

Pꝛactical Bemarks.] Of rhe nature and extent of the privilege of 
peers and memvers.—Of ihe different modes of proceeding againſt them.—Of 
the declaration, and wherein it differs from common caſes, —Of the ſummons 
and diſtringas.— Of the application of the iſſues, and herein of the origin, 
intent, and conſtruction of the ſtat. 10 G. III. c. 50.—Of the execution in 
caſe of judgment againſt peers or members of parliament. ' 


2, Or PROCEEDINGS BY AND AGAINST ATTORNIES. 


By an Attorney. 


Attoracy may ſue by attachment of privilege. 

Make out writ on 28. 6d. ſtamp, if ns: bailable, and an Engliſh 
notice, as in otner caſes. If ba:lable, inſert the cauſe of action in writ; 
but it ſeems there is no neceſſity for an ac etiam by ſtat. 13 Car. II.; in- 
dorſe the ſum ſworn to thereon, make out præcipe for the office. 


1 B. B. 


Analyſis. ot 


B. R. 


Get writ ſigned by ſigner of 


writs, who does it gratis; ſealing 
7d. 


If bailable, get warrant thereon. 


C. B. 

Get writ marked by clerk of 
warrants, and then ſigned by pro- 
thonotary, they do it gratis; ſeal- 
ing 1d. 


Defendant's appearance, or putting in ſpecial bail, is effected in the 


uſual way. 


Of the Declaration. 


Ingroſs it on treble 1d. ſtamp paper; the form of the beginning 
thereof is ſomewhat different from other declarations. It ſhould be de- 
livered four days excluſive before the end of the term, to intitle plain- 
tiff to a plea of that term. Rule to plead muſt be given, and demand 


of plea made. 


If declaration be not delivered before eſſoin-day of the next term, 
defendant will be intitled to an imparlance. | 
In all other matters proceedings are the ſame as in common caſes. 


2. Againſt an Attorney. 


Attorney muſt not be ſerved with proceſs, or arreſted, as in other 
caſes, From the latter he is protected as an officer of the court; and 
the former is rendered needic's, from the ſuppoſition that he is always 


preſent in court. 


Plaintiff muſt proceed by filing a hill againſt him, in which is ſet forth 
the cauſe of action, the ſame as in declaration. 


B. B. 

Having prepared the bill, in- 
groſs it on treble 1d. ſtamp parch- 
ment; file it with clerk of declara- 
tions in R. B. office, deliver a 
copy thereof on treble 1d. ſtamp 
paper to ſerve for declaration, with 
notice to plead thereon, as in other 
caſes. Give rule to plead, and de- 
mand plea as in common actions. 


— — 


C. B. 

Having prepared bill, ingroſs it 
on treble 1d. ſtamp parchment ; 
carry it to Weſtminſter, give it to 
one of the criers, who will call de- 
fendant, pay 18.; he will get it 
ſigned by prothonotary, who will 
mark it as entered; pay for entry 
8d. per ſheet, or 2s. a count. 
Defendant ſhould be called three 
times; after which 2nnex treble 6d. 
bail- piece thereto, and give a rule 
on the bill with ſecondary for de- 
fendant to appear, pay 4d.; file 
bill with prothonotaries, pay 4d.; 
then give notice in writing of the 
ſame being filed to defendant, and 
that unleſs he appears thereto in the 
time mentioned therein, he will be 
fore-judged. Time for appearance 
four or eight days, as in other 
Caſes. 


Bill 


| 
| 
| F 
| 


| 


1 
— 


— ä — = 


o — n 
——— — — — — . . —-— 


48 Analnſis. 


Bill muſt be filed ſame time as declaration delivered or filed in other 
caſes, or defendant intitled to an imparlance. | 

Bill may be filed in B. B. in vacation, to plead within the firſt four 
days of next term. But 2, in C. B. as defendant cannot be called in 


court. 


Of Defendant's Appearance. 


B. R. 
If defendant appears and pleads, 
you make up iflue with memoran- 
dum, and proceed as in common 


caſes. 


C. B. 

If defendant appear by entering 
appearance with prothonotary, de- 
liver a declaration ingroſſed on 
treble 1d. ſtamp paper to him or 
his agent, prefix memorandum of 
the term when bill was filed; 
charge for ſame, and proceed. And 
in caſe defendant does not plead 
thereto, ſign judgment as in com- 
mon actions. 3 


Of Defendant's not appearing thereto. 


B. B. 

If defendant do not appear and 
plead according to notice, rule to 
plead having been given, and de- 
mand of plea, duly made, ſign 
judgment by Par and proceed 
as in other caſes. 

In this court therefore the reme- 
dy againft attornies is much more 
eaſy and expeditious than by fore- 
judger as in C. B. 


Or TRE WRIT 


C. B. 
Of the Forejudger. 

If defendant do not appear ac- 
cording to notice, he muſt be fore- 
Judged, 1. e. ſtruck off the roll; to 
effect which, enter bill and fore- 
judger on the roll, beginning with 
memorandum, as in ſuits by bill in 
K. B. and then add, / Here- 
upon the ſaid A. B. being folemn- 


by called, came not, therefore he 


ftands ferejudged from exerciſing his 
office of attorney of this court for his 
contumacy, Ic. 

This roll is got at prothonotary's; 
having made entry thereon, take 
ſame to prothonotary's, who will 
ſign the forejudger, pay 25. ; then 
carry it to 8. of warrants, who 
will Rrike defendant off the roll, 
pay 1s. 4d.; docquet roll with 
prothonotary, after which begin : 
novo, and proceed againſt defendant 
as a common perſon. 


OF PRIVILEGE. 


Where an attorney is arrefted-6n proceſs out of a ſuperior court, if it 
be the ſame to which he belongs, he may be diſcharged on motion; but 


if not the ſame, he muſt plead his privilege (i. e. he mutt ſue out his 


writ 


writ, and produce it with his plea) /«b pede figilli. If the arreſt were 
on proceſs out of an inferior court, his writ ought to be allowed in- 
anter. I» 

In the latter caſe, the writ being taken out, it ſhould be carried to the 
inferior court, and the judge will allow it, and order defendant to be 
diſcharged by /zper/edeas out of cuſtody. 

* 


How to ſue Writ out, 


Ingroſs writ on 28. 6d. ſtamp; get a certificate from maſter's clerk 
in B. BR. or clerk of warrants in C. B. that defendant is an attorney 
of the court; which certificate is an authority for ſigner of writs in 
B. R. or 3 in C. B. to ſign ſame; pay nothing for figning ; 
ſealing, 7 d. x 
Pꝛactical Remarks.] Of the nature and extent of the privilege of 
attornies, either as plaintiffs or defendants, and herein of the capacity in 
which they ſue or are ſued, Hoa when they are actually in cuſtody as 
priſoners, l hen ſued in inferior courts. —In what cafes privilege is de- 
flrayed, —Of waving their privilege. — Of the nature and effe of the fore- 
judger in C. B. and of being reſtored after forejudger.— In what manner 
to proceed if arreſted contrary to privilege. — In achat caſes they may procure 
their diſcharge by motion, or muſt plead their privilege, and how to plead 
the ſame, 


3. Or PROCEEDINGS BY AND AGAINST OTHER OFFICERS 
OF THE COURTS, | 


In B. B. not only the attornies, but all other officers of the court, 
have an equal 22 of ſuing by attachment, and being ſued by 2; 
they muſt alſo be ſued in their own court. 

But in C. B. the officers, it ſeems, have not the privilege of being 
ſued by bill, but only that of being ſued in their own court by original 
writ. | 

So judges have the privilege of being ſued in their own court. 


4. Or PROcEEDIN G AGAINST PRISONERS, 
The utmoſt degree of caution and circumſpeCtion ſhould be obſerved 


in proceeding againſt priſoners, leſt by any omiſſion or negle& an part 
of plaintiff, they obtain their diſcharge. 


Of the Declaration. 
The mode of declaring againſt priſoners depends upon the following 


circumſtances : 
½, In whoſe cuſtody defendant is; whether in the cuſtody of the ſheriff, 
or of the marſhal or Tvarden. 8 
2dly, At whoſe [uit defendant is in cuſtody; whether at the ſuit of plaintiff 
bim/elf, or under a prior co:mitment at the ſuit of another ferſen. 


— 


E Of 
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Of declaring 


Analyſis. 
againſt Defendant in Cuſtody of the Sheriff 


AT THE SUIT of PLAINTIFF. 
When defendant cannot find bail upon bein 


arreſted at plaintiff's 


ſuit, he muſt go to the county gaol; and if he £ not removed by hab, 
corpus into the priſon of the court (i. e. Marſhalſea or Fleet), plaintiff 
may declare againſt him in the cuſtody of the ſheriff. 


| B. B. 

If ſuit be by bill, file copy of 
declaration, ingroſſed on treble 1d. 
ſtamp parchment, with clerk of de- 
clarations; make three other copies 
thereof on treble 1d. ſtamp paper, 
deliver one to gaoler or turnkey, or 
to the priſoner himſelf; annex an- 
other copy to an affidavit of ſuch 
delivery or ſervice, which muſt be 
made and ſworn before a judge in 
town, or commiſſioner in country ; 
and annex the third copy of decla- 
ration to an office-copy of ſuch 
affidavit; carry them to clerk of 
rules, who will keep the original 
affidavit and declaration thereto 
annexed to file, and will examine 
your office-copy of affidavit, and 
mark thereon the day of filing af- 


fidavit, and alſo the rule to appear 


and plead. 

N. B. In this court, where the 
proceſs is by bill, declaration muſt 
ſtate in whoſe cuſtody defendant is; 
and alſo, that he is ſo in cuſtody at 


the ſuit of plaintiff. 


How to declare. 


B. 

Make only two copies of decla- 
ration on treble 1d. ſtamp paper; 
take them to prothonotary to get 
them entered, pay for entries 
thereof; deliver one to turnkey or 
priſoner, and annex the other to an 
affidavit of ſuch delivery (which 
muſt be made and ſworn as in 
B. R.), to be filed at prothono- 
tary's office. 

Give rule to plead with fe- 
condary, as in common cafes, 


Of declaring againſt Defendant in Cuſtody of Sheriff 
UNDER A PRIOR COMMITMENT, 


Where defendant is already in cuſtody of any ſheriff at the ſuit of 
another perfor, plaintiff may either remove him by hab. corpus into the 
priſon of the court (vide poſt. tit. hab, corpus), or he may charge hin 
with the action in the cuſtody of the ſheriff. 


Hizv to charge Defendant already = Cuſtody of the Sheriff) with a freſh 
CR © | 


If your action be not bailable, ſerve defendant with copy of proceſs; 
and if he do not appear thereto , accordingly, file common bail, or 
enter 


of 


le 


Analyſis. 51 
enter an appearance for him according to ſtat. and proceed in the uſual 


way. | 

| But if your action be bailable, make affidavit of cauſe of action, and 
fue out writ as in other caſes, which muſt be left at ſheriff's office, for 
ſheriff to charge ſuch defendant in cuſtody therewith; pay 28. 4d. 
Then file your bull, deliver declaration, and make copies thereof, as 
ante p. 50. 


Of declaring againſt Defendant in Cuſtody of the Marſhal 
or Warden AT THE SUIT or PLAINTIFF, | 
C. BB. 


2. B. 

If defendant be in R. B. priſon 
in cuſtody of marſhal, file bill 
as before treble 1d. ftamp 

nt with clerk of declara- 

tions; make only one copy there- 
of, which deliver to turnkey, or to 
riſoner. No affidavit of ſuch de- 

very or ſervice need be made, 

but give à rule to plead, &c. as in 


If defendant be in the Fleet, 


make tu copies of declaration on 


treble 1d. ſtamp paper; carry them 
to prothonotary's, who will mark 
and enter them; ,then deliver one 
to turnkey, or priſoner, and annex 
the other to affidavit of ſuch de- 
livery, and file it with ſecondary. 


other actions. 


Of declaring againſt Defendant in Cuſtody of the Marſhal or 
Warden UNDER A PRIOR COMMITMENT. 5 
If defendant be in cuſtody of marſhal or warden at the ſuit of another 


perſon, he muſt be charged in cuſtody with the freſh action at ſuit of 


plaintiff, according as it be bailable or not, as ante, p. 50, Then pro- 
ceed with declaration in manner laſt above mentioned. 


Of the TIME to Declare. 


In all the above caſes, plaintiff muſt declare before the end of the next 
term after the return of the proceſs by virtue whereof ſuch priſoner was taken, 
detained, or charged in cuſtody. _ | 

In caſe of a commitment or ſurrender to the marſhal or warden in dif- 
charge of bail after return of proceſs, and before declaration, plaintiff 
muſt declare before the end of the term next after the making of ſuch 
commitment or ſurrender, and due notice of ſuch ſurrender given. 


And if after the arreft of defendant, he be removed by hab. corpus to 


K. B. priſon, or Fleet, time for plaintiff's declaring is to be computed 
— the firft arreſting or detention of defendant by virtue of the pro- 
ceſs. 
So if defendant he taken on an eſcape warrant, plaintiff muſt declare 
before the end of the ſecond term after ſuch taking. 
4 no declaration can be delivered until after the return of the pro- 
Cc 8. 
N. B. Plaintiff cannot have rule for time to declare againſt priſoners. 
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Of the Affidavit of Delivery or Service of Declaration. 


Whenever an affidavit of the delivery or ſervice of declaration is re- 
quiſite, it ſhould be made and filed with the proper officer (clerk of rules 
in B. B. or prothonotary in C. 5) before the firſt day of the next term 
after the delivery of ſuch declaration. Nor can any rule to plead be 
given till ſuch affidavit filed, ig 


Of the Time for Priſoner to plead to Declaration: 


The only rule of court in B. R. and C. B. reſpecting this point of 
practice, is 5 W. & M. which ſtates: 5 3. That on all proceſs returnable 
the firſt day of Eaſter or Michaelmas in B. R. (for in C. B. no men- 
tion is made of the return of the proceſs), if declaration be delivered 
before men/em paſcbæ, or craſtinum animarum, and affidavit duly filed, de- 
fendant muſt appear within tex days after Eaſter or Michaelmas term; or 
rale having been given, plaintiff may ſign judgment. But having fo 
appeared, he may then imparie to the next term unleſi the action avere in 
Landon or Middleſex, and defendant in priſon within forty miles of London 
or Weftminfter, in which cale he ſhould plead two days before the eſſoin- 
day of the next term). | 

$ 4. If declaration be delivered after the above time in Eafter or Mi- 
chaelmas, or in any time in Hilary or Trinity term, defendant muſt then 
appear two days before the eſſoin-day of the next term, after which he 
may imparle to the ſaid next term. 

$ 5. If writ be returnable one term, and declaration delivered before 
in of next, plaintiff in ſuch next term may give rule to appear and plead ; 
and 1t no plea, ſign judgment. 

67 The above rule, which ſeems not a little difficult to be underſtood, i, 
7 believe, by no means ftriftly adhered to. Nor is that diſtinction pre- 
ſerved between the time for the appearance of defendants, and of their 
pleading. Priſoners in general enter no appearance, but plead in perſon, 
T he clerk of the rules, however, in B. R. or ſecondary in C. B. always 
makes out the proper rule for the time wherein prijoner is to plead, which is. 
therefore a ſure and ſafe guide to thy, prattitioner. 


Of proceeding to Trial and Judgment. 


Iſſue is to be made up as in common caſes. If priſoner has pleaded in 
perſon, deliver it to himſelf, or turnkey. 
But plaintiff muſt proceed to trial or judgment within three terms after 


declaration delivered (if he can by the courſe of practice); the term 
wherein declaration delivered being reckoned one. 


So demurrer ſhould be argued within the three terms. 
In caſe of a ſurrender in diſcharge of bail after declaration, then 


within three terms after ſuch ſurrender ; the term wherein ſuch ſurrender 
was made being one. 


| Of proceeding to Execution. 
When trial has been had, or final judgment obtained, plaintiff muſt 


charge priſoner in execution within two terms afterwards ; the term - 
whac 


which ſuch trial was had or judgment obtained being reckoned one (pro. 


vided no writ of error or injunction, otherwiſe within two terms after 


ſuch obſtacle be removed). 


If furrender be made after trial had, or final judgment obtained, then 


priſoner muſt be charged in execution within two terms after ſuch ſur- 
render; the term in which ſuch ſurrender was made being one (provided 


no writ of error or injunction, as before). 
If trial be had, or ſurrender after trial be made in vacation, 
plaintiff has two terms after ſuch vacation wherein to charge defendant 


in execution. 


How to charge Priſoner in Execution, 


5. If in Cuftody of Sheriff. 
Sue out a ca. /a. as in other caſes, and get warrant thereon, which 
lodge with the gaoler in whoſe cuſtody defendant is. 


. 24. If in Cuſtody of Marſhal, or Warden. 


B. BR. 

Get rule of clerk of rules for 
marſhal to acknowledge defendant 
to be in his cuſtody, pay 58. 6d. ; 
ſerve ſame on marſhal, who wall 
make out ſuch acknowledgment, 
pay him 10s. 6d.; apply to cletk 
of treaſury for him to enter up final 
judgment on the roll, pay 28.; 


e out committitur on ſlip. of 


parchment unſtampt, and file it with 
marſhal, pay 2s. ; and enter com- 
mitment in marſhal's book at clerk 
of judgments, pay 6d. Defendant 
then ſtands charged in execution, 


C. B. 
Make out hab. cor. ad ſati fac. on 
a 55s. ſtamp; get it ſigned by pro- 
thonotary, pay 18. 4d. ſealing 7d. ; 
procure judge's fiat thereon (45.) ; 
take 1t to clerk of papers at the 
Fleet four days before return there- 
of, pay 9s. 2d.; apply to clerk of 


*treaſury to enter final 3 on 


roll, pay 25.; pay officer for bring- 
ing up defendant 108. 6d.; crier 


15.; ſecondary 108. 


Of Superſedeas. 

If plaintiff do not declare, and file affidavit of ſervice of declaration, 
and proceed to trial, judgment, and execution, in manner and within 
the times limited by the rules of court, as above reſpectively mentioned, 
defendant may obtain his diſcharge by /uper/edeas. 


T 


How to obtain Superſedeas. 


1. For Want of Declaration. 
If Defendant in Cuſtody of Sheriff. 


Get certificate for clerk of 
declarations, that no bill is filed 
againſt defendant; alſo 2 

| rom 


C. B. : | 

Get certificate from prothono- 
tary's office, that no declaration is 
filed againſt defendant; alſo certi- 
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54 
from ler of che cauſes he is 
charged with, and affidavit of 


gaoler's ſigning ſame; take out 
judge's ſummons to ſhew cauſe 
why writ of /uper/edeas ſhould not 
iſſue for defendant's diſcharge ; 
ſerve ſame on plaintiff's attorney; 
one ſummons only is neceſſary; if 
he neglect attending, make affida- 
vit of ſuch ſervice and attendance 
on your part, and judge will make 
an order for /uperſedeas on de- 
fendant's filing common bail; take 
ſuperſedeas to ſheriff, who will diſ- 
charge priſoner. Whole expence 
about 8s. gd. 


Analp{ts. 


ficats from gaoler of the cauſey 
priſoner ſtands charged with; take 
out ſummons to ſhew cauſe wh 
defendant ſhould not be diſcharged 
for want of declaration; ſerve ſame 
on plaintiff *s attorney; three ſum- 
monſes are neceſſary. If no attend- 
ance on either, make affidavit of fer- 
vices and of your own attendance, 
Get judge's fiat, carry it to fila- 
zer's, who ſigned original writ, 
to be filed. Take /uper/edeas, 
5 — and ingroſſed, with you, 
filazer will fign ſame; but you 
muſt firſt enter appearance with 
him, as in a common caſe, 


1F Defendant in Cuſtody of Marſhal or Warden. 


B. B. 

If in cuſtody of marſhal, get cer- 
tificate of clerk of declarations, 
and of clerk of papers in R. B. 

riſon, to the ſame purport as be- 
| wa take out fummons, and judge 
will order common bail to be Fled 3 
and upon certificate thereof from 
clerk of common bails, marſhal will 


C. B. 

If in cuſtody of warden, apply 
to clerk of papers in Fleet for the 
cauſes defendant is charged with ; 
then proceed by ſummons as be- 
fore to obtain ſuperſedeas, which is 
always neceſſary in this court for 
defendant's diſcharge. 


diſcharge defendant without any 
ſuperſedeas. 


2. For Want of proceeding to Trial, Judgment, or Execution. 


The manner of procuring defendant's diſcharge for want of plaintiff” 
proceeding to trial, &c. is very nearly ſimilar to the mode above men- 
tioned, according as priſoner may be in cuſtody of Geri, or of marſhal 
or warden, only the ſummons muſt be drawn agreeable to the fa; and 
three ſummonſes, in caſe of non-attendance, will be always neceſſary. 
Alſo, in C. B. ſuperſedeas muſt be ſigned by prothonotary inſtead of 
filazer. 

Having endeavoured to render the mode roceeding againſt priſoners 
clear and intelligible, by dividing the ſubject A the 4 1 
let it ſuffice to obſerve, that the Practical Remarks in further illuſtration 
| thereof, ſhould be arranged under the reſpective titles to which they may more 


immediately relate. 


5. Or PROcREDIN G AGAINST BALL. 


After judgment _ defendant, if he do not ſatisfy the debt and 
coſts, or render himſelf a priſoner, plaintiff may proceed againſt the bail 
upon their recognizance, and this either by action of debt upon the receg- 


But 


nixance, or by ſcire facias. | 


Analnſis. 55 


But before either remedy be purſued againſt the bail, plaintiff muſt 
firſt proceed againſt the principal by ſuing out a ca. /a. (if by bill, it muſt 
have eight days between teſte and return; if by original, fifteen), 
which writ muſt be left in ſheriff's office four days before return, and 
muſt be returned an ef ;nventus, as it is only on principal's default that 
bail become liable. The ca. /a. ought to be filed before replication, 
if defendant plead; no ca. /a. ſued out. 


How to proceed. 


1. By Action upon the Recognizance. 


Enter on roll declaration and recognizance of bail, as of the term de- 
claration was of; carry in ſame to be filed in treaſury, and docquet entry 
thereof, which is done in the uſual way of carrying in rolls and docquet- 
ing entries ; ſue out proceſs againſt bail, and proceed as in other caſes. 

t V defendant plead nul tiel record, and roll be carried in any time be- 
fore replication, it is ſufficient, Let the amount of debt be what it may, 
you cannot hold defendant to bail; and you ſhould inſert in your writ 
the following © ac etiam And alſo to a bill of the ſaid F. D. againſt 
the ſaid R. F. and C. D. in a plea of debt upon recognizance, according to 
the cuſtom of our court before us to be exhibited. 2 


2. By Scire Facias. 


Proceed the ſame in ſuing out and filing ca. /a. entering recognizance 
on roll, and carrying in ſame, as above mentioned. | 

After which ſue out a ſcire facias ingroſſed on a 2 5. 6d. ſtamp parch- 
ment; ſigning 15. 8d, ſealing 7 d.: get it returned nibil, by leaving it 
at ſheriff 's * for that pur * then ſue out an alias ſci. fa.; leave it 
four days excluſive of return day at ſnheriff's office; and upon a nibil alſo 
returned to that, give rule for judgment, on expiration whereof fign 
judgment on ci. fa. ; : 

Let teſte of firſt ſci, fa. if by bill, be the return day of ca. /a.; if 
by original, the guarto die poſt, Let teſte of alias ſei. fa. be the return 


of the ift. | | 
u with to ſummon the bail on the ff 132 and have a ci. fect 
returned thereon, get ſummons from ſheriff for that purpoſe ; pay 
25. 4d.; officer will ſummon them; pay 5 s. for each ſummoned. Sci. 
Fa. muſt lie in the office four days excluſive of return day. When i. 
fect 18 returned thereon, give rule for judgment, and proceed as above. 

Two ſci. fa's. with nih:/s, or one ſci. fa. with ci. feci returned, are 
neceſſary in order to proceed to judgment. _ 

If bail appear, plaintiff muſt declare on the ſci. fa. (the declaration 
being little more than the recital of the writ), and proceed as in other 
caſes. Vid. poſt. tit. Scire Facias. | 

Paactical Remarks.] Of the nature and effect of the ſeveral remedies 
againſt the bail by action on recognizance and ſcire facias. — What is neceſ- 
ſary to be done before any proceedings againſt bail, and herein 7 ſuing out 
the ca. ſa, getting ſame returned. — Entering recognizance on roll, 
the tefte and return of the ſci. fa.=Of the bail being fixed, and of relieving 
them after they are ſaid to be fed. — _ relieving them after error brought 
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on the principal judgment. Of defendant's appearing to the ſci. fa.— Of the 
urther — . and herein what may be 


pleaded, fc, — Judgment and execution. 


6. Or PROCEEDING BY AND AGAINST INFANTS. 


- An infant (by which is meant every perſon under the age of 21) 
can neither proſecute nor defend a ſuit by attorney (except in certain par- 
ticular caſes) ; but muſt, if plaintiff in the action, carry on the ſame by 
his next friend or guardian; and, if defendant, by his guardian only. 


1. Where Infant is Plaintiff. ; 


Where the infant is plaintiff, if his prochein ami or guardian will appear 
in perſon, together with the infant, before any judge of the court, and 
pray to be admitted, he will be ſo accordingly. But if they do not 
appear in per/on, guardian muſt be appointed by petition; in which caſe, 
draw up petition on treble 6d. ſtamp, in name of the infant, prayin 
the -Judge to aſſign A. B. as his guardian to proſecute his ſuit — 
C 


To which muſt be ſubſcribed A. B. 's conſent to accept ſuch guardian- 
ſhip. Annex thereto an affidavit duly ſworn before a judge, ingroſſed 
on treble 6d. ſtamp paper, of ſome perſon who ſaw ſuch petition ſigned 
by the infant, and likewiſe A. B. ſubſcribe his conſent thereto ; carry 
them to judge's chamber, and get an order thereon ; pay 12s. Take 
order to clerk of rules for rule thereon; pay 5s. Affix copy of rule to 


declaration. 
2. Where Infant is Defendant. 


Where infant is defendant, he cannot appear nor plead till guorian | 
e tenor 


is appointed, which muſt be done in ſame manner as above, 
of the petition bein 7 altered accordingly, and copy of rule when ob- 
tained affixed to F . 

If infant neglect to appoint a guardian in i days after application to 
him by plaintiff's attorney for that purpoſe, move the court bor defend- 
= ” name his guardian, or for plaintiff to be at liberty to appoint one 

or him. 


Practical Remarks.) I= what caſes infants need not proſecute by 


guardian. - At what time guardian muſt be appointed, — How plaintiff is to 
proceed if infant negle# to appoint a guardian.—Of the conſequences of not 
appearing by guardian when he ought fo to do, — Of the coſts when an infaut 
is plainti f or defendant. 3 ö 


7. Or ProcetpinGs AAN sT JUSTICES, CONSTABLES, 
Excisk AND CUSTOM-HOUSE OFFICERS, AND OTHERS. 


There are certain acts of parliament for the protection of magiſtrates 
and officers acting in the execution of their — ective offices, impoſing 
certain reſtrictions and regulations which muſt be ſtrictly adhered to by 
all perſons about to proſecute for offences committed by any of them in 


their official capacities. To treat of theſe ſtatutes reſpectively, would 
| 7 exceed 


Analyſis. 57 


exceed the limits of this Analyſis. I ſhall only obſerve, that the general 
directions therein contained are, that xotice of the party's intention to 
bring ſuch action muſt be = one month before the commencement of the 
fuit, and within fix months after cauſe of action; that nothing can be 
given in evidence which is not expreſſed in the notice; that defendant may 
tender amends, if he think proper, and may plead the general i ue, and 
give the ſpecial matter in evidence. 


8. Or PROCEEDING BY AND AGAINST CORPORATIONS, 


Corporations may ſue in their own name, by an attorney appointed 
under their ſeal, and may proceed in the uſual way by latitat, &c. 

But if they be ſued, it muſt be by original, to be had of the curſitor; 
whereon a ſummons is taken from the ſheriff*s-office, directed to an offi- 
cer, who leaves the ſame with clerk of corporation. The future pro- 
2 are the ſame as againſt peers and members of parliament, which 
ſee above. 

Pꝛactical Remarks.] Of 7he different kinds of corporations, aggre- 
gate and ſole. Of their reſpectiue powers and capacities. — How each ought 
to ſue and be ſued. — Of declaring in cement on a demiſe by a corporatiggs 


9. Or PRocetbinc acainsT HunDREDORS, 


In certain particular caſes where a robbery 1s committed, and the per- 
ſon robbed ſtrictly purſues the directions in the different ſtatutes on this 
head, he may maintain an action againſt the Hundred to reimburſe him 
his loſs. 

The ſtatutes above alluded to are 13 Edw. I. c. 1.; 27 Eliz. c. 13.3 
29 Car. II. c. 7.; 8 Geo. II. c. 16.; 22 Geo. II. c. 24.; wherein are 
contained the neceſſary ſteps to be taken in order to be entitled to this 


remedy. 


l 10. Or ProcetbinG BY PAuPERS., 


By virtue of the ſtatute 11 Hen. VII. c. 12. every poor perſon having 
juſt cauſe of action againſt any one, ſhall have writs, counſel, attornies, 
&. nedeſſary to proſecute his claim, gratis. 5 

It has been ſince held, that, in order to come within this ſtatute, the 
jauper muſt not be worth 5 1. (wearing apparel excepted). 

The mode of proceeding is by petition to one of the judges to be ad- 
mitted in formd pauperis, which petition is engroſſed on a treble 6d. 
amp- paper, and an affidavit, on like ſtamp, annexed, that the == 
toner is not worth 51. as above mentioned. Carry them to judge's 
chambers, and get an order thereon ; pay 2s. 6d. ; proceed then in the 
uual way. To the declaration annex copy of rule, petition, order 
ind affidavit ; the writ and all the pleadings are without ſtamps; and 
tlerk of papers, and other officers, as alſo the counſel, who are ap- 
pointed by the court, act gratis. 

But if a verdict be recovered for above 51. you then pay the court 
'es, and for paſſing record. 

The ſtatute does not extend to admit paupers to defend a ſuit in forma 
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o F 
PROCEEDING , 
ur 
PARTICULAR ACTIONS AND CASES; 
ALPHABETICALLY ARRANGED, 


Arbitration. Partition. 
Audita Querela. Prohibition, 
Dower. Quare Impedit. 
Zjectment. Qui tam Actions. 
Error. f Replevin. | 
Falſe Judgment. Right, Writ of, | | 
Habeas Corpus. Scire Facias. 1 
 Outlawry, Waſte. i 
; [ 
| 
ARBITRATION, | 


THrzrE are three kinds of references to arbitration : 1ſt, Where 
cauſes pen trial are referred, as mentioned ante p. 31.: 2d, Where the 
parties, after the commencement of, and pending a ſuit, but before 
trial, ſubmit the cauſe to arbitration, by entering into arbitration bonds: 
34, Where the matter in diſpute is ſubmitted to arbitration, by arbitra- 
tion bonds being entered into before the commencement of any ſuit. - 1 
; t 


—ũ eas —— —U—U—U———— 


At common law, in caſe of diſobedience to an award made under either 
of the c firſt kinds of references above mentioned, the courts would 

grant an attachment to compel the performance thereof. 

They would alſo, upon motion, ſet afide the award for collufion, or 
groſs miſbehaviour of the arbitrators ; but not ſo in caſe of diſobedience 
to an award made under the 4% kind of reference. The reaſon was, 
becauſe in the z7wo firſ# caſes the parties were before the court, an 
action had been commenced, and was ſtill pending: they had therefore 

1zance of the matter in diſpute, and of the proceedings in the 
cauſe ; which was not ſo in the /aft cafe, the ſubmiſſion being made before 
any legal proceedings taken. If therefore the party againſt whom the 
award was made were refractory, the only mode to compel obedience 
thereto, was by ao on the bond for the penalties; and if there were 
any colluſion or mal-praQtices in making wa award, the only relief for 
the injured party was in eguzty. l 

But now, by Hatute ꝙ & 10 Will. III. c. 15, this defect at common 
law is remedied, and parties ſubmitting matters in diſpute to arbitration, 
by entering into bonds before the commencement of any ſuit, are entitled 
to the ſame redreſs in the courts of law, as if the reference to arbitra- 
tion had been made at the trial of the cauſe, or after action brought, 
and whilſt it was pending. 

This is done by the parties agreeing that ſuch their ſubmiſſion ſhould 
be made a rule of court; which agreement, upon producing an affidavit 
made by the witneſſes thereto, or any of them, ſhall be entered and filed 
of record, and a rule be thereupon made by the court, that the parties 

Submit to, and be concluded by, the arbitration or umpirage : and, in 
caſe of diſobedience, the party neglecting ſhall be ſubject to all the penal- 
ties of contemning a > Hom unleſs ſuch award ſhall be ſet aſide 
for corruption, or other miſbehaviour, in the arbitrators or umpire, 
proved on oath to the court 4efore the laſt day of the next term after the 
award is made, | 

In all caſes, therefore, where matters in diſpute are ſubmitted to 
arbitration, no cauſe being before the court, it is of importance to the par- 
ties to make an agreement, as directed by the above ſtatute, that ſuch 
ſubmiſſion ſhall be made à rule Fl court. 

Pꝛaſtical Remarks. ] Of the nature and'gſſect of ſubmiſſions to arbitra- 
tion. — O the different kinds of references to arbitration.— O the time for 
making the award. — Of enlarging the time. Of the award itſelf, and 
avhat it ought to be,—Of performance of the award,-- Of diſobedience 
thereto. — T he remedy at common law in caſe of diſobedience. — Remedy by 

ftatute 9 & 10 Will. I11.—Conflrution of that Fee O the attach- 
ment, and motion for ſame.— Of the action on arbitration-bond, and what 
may be pleaded thereto. — Of ſetting aſide the award. —For what cauſes it 
ewill be ſet aſide.— How to jet award fide.— I hen to move the court to ſet 


it afide. 


AvubiTa QUERELA., 


An audita querela is a writ of a moſt remedial nature. It lies in all 
caſes where a perſon is in execution, or in danger thereof, on a judg- 
ment or otherwiſe, who has matter of fa or of record ſuffiggent to —_ 

- = uc 
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fuch execution, which he could not plead, or in any other manner take 
advantage of. | 

As if a releaſe has been given fince judgment, or the debt or demand 


is in any other way diſcharged, and no ſatis faction entered on record. 
So it lies for bail when judgment is obtained againſt them by tire fu- 


to be reverſed. EA 


Of the Proceſs. 


If the audita querela be founded on record, or the party be in aua 
cuſtody, the proceſs thereon, when the writ is allowed (which it muſt 
always be in open court), is a ſcire facias; and in caſe of default by de- 
fendant upon a ſcire fect, or two nihils returned, plaintiff ſhall have 
judgment. See poſt, tit. Scire Facias. 

But if the audita guerela be grounded on matter of fad, or the party 
be not in cuſtody, but it be brought guia timet, &c. the proceſs thereon, 
when writ allowed, &c. is a venire facias ; and on default thereto, a 4di/- 
tringas ad inſinitum to compel an appearance. 


t From the indulgence now ſhewn by the courts in granting ſum- 


mary relief upon motion, the writ of audita querela is rendered almoſt 
uſeleſs. | 7 L 

Paaftical Remarks.] Of ze nature and effe# of an audita querela.— 
When it lies. — At what time.—Of the proceſs thereon.—Out of what court 
it ſhall be.—Of the allowance of the writ, —Of bail to audita querela.— 
Of the 1 H the declaration. — Of Judgment. — ln what caſes 


court avi relieve on motion. 


A 


Down. 


Every man's wife, by /aw, is entitled to be endowed of all lands and 
tenements of which her huſband, at any time during coverture, was 
ſeiſed, in fee /imple, or in fee tail general, or as heir in /pecial tail, and 
to which any iſſue that ſhe might have had could by poſſibility have been 
beir.— Dower is the hid part of ſuch lands, or, if gavelkind, a moiety. 
It ought to be aſſigned to the widow by the heir or his guardian within 
40 days, called her guarentine, after the huſband's death. | 

If therefore dower be not duly aſſigned, the widow has her remedy 
at law by writ of dower. 

In caſe ſhe has part of her dower in the ſame ville, the proceſs muſt 
be by writ of right of dower ; but if the whole be withholden from her, 
ſhe then proceeds by writ of dower, unde nil habet. The latter, being 
the uſual mode, is the only proceſs here treated of. 


Of the Proceſs in Dower. 


The proceſs thereon is by ſummons, grand cape, and petit cape. Make 
out præcipe; carry it to curſitor; he will procure ſummons ; lodge it 
with the ſheriff of the county w the lands lie. It is to be ſerved 
pon the tenant, or on the land. Aﬀepyyhich, and 14 days before the 
return thereof, proclamation mult be — ſummons, on a Sunday 

E immediately 
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cias, and the original judgment againſt their principal happens afterwards 
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62 - Analpſis, 
immediately after divine ſervice, at the paris church door where the 
lands lie; which proclamation muſt be returned with the names of che 
furmmoners indorſed on the writ, agreeable to 31 Eliz. c. 4. otherwiſe 
an alias and pluries ſummons muſt be awarded until ſuch return be made, 
and not a grand cape. © | 


Tf Tenant do not appear. 


If upon the quarto die poſt of the return of the ſummons tenant ds 
neither appear nor caſt an efſein; or if an effoin be caſt, and at the day 
given by adjournment of the eſſoin tenant does not appear; the next pro- 
ceſs is Go writ of grand cape; but demandant muſt firſt make her de- 
mand. The grand cape is a writ commanding the ſheriff to ſeize the 
third of the lands, &c. demanded, or a moiety thereof, if gavel- 
Rind, by the view of two honeſt and lawful men of the county, and to 
fummons the tenant to appear on return of the writ, and ſhew why he 
did not obey the former ſummons. If ſheriff do not return the writ; 
ſue out, at the return thereof, an alias grand cape. If nulla tenementa 
be returned, a 7e/tatum grand cape iſſues; but if ſheriff execute the writ, 
he makes a return accordingly. 

Tenant may appear on the return of the grand cape, which if he 
neglect doing, final judgment ſhall be againſt him. 


Of Tenant's Appearance. 


If tenant appear, either on the ſummons or grand cape, demandant muſt 

count upon her writ; after which tenant may, in moſt caſes, have a view 

of the land demanded, and may plead to the count either in abatement 
a or bar; upon which iſſue is joined, and parties proceed to trial thereon. 


Of Default after Appearance, and herein of the Petit Cape. 


[4 If in any other term after tenant's appearance he make default, a 
etit cape lies, the grand cape being only uſed in caſe of tenant's default 

| efore his appearance in chief. | 

| And if on the return of the petit cape he does not ſave his default, 

| | final judgment ſhall be againſt him. 

| 

| 


Of Final Judgment, and of the Writ of Inquiry to aff 
the Value and Damages. 


Final judgment in dower is quod guerens recuperet ſeiſinam de tertia parte 
tenement” petit; or, if of gawelkind, de dimidio, &c.: but if the dower 
4a recovered be of lands whereof the huſband died ſeiſed, demandant, by 
fat. of Merton 20 Hen. III. c. 1. is further entitled to damages, i. e. the 
value of her dower from the time of his death to the judgment. 

She ſhould make a ſaggeſtion therefore on roll that her huſband dies 
fo ſeiſed, and there ſhall then iſſue a writ of inquiry, to inquire of the 
damages ; or the jury who try the iflue may inquire thereof; or demand- 
ant may remit the value and damages, and have an habere ſeiſinam imme- 
diately « BOT = | If 
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If judgment be by fault, and the huſband died ſeifed, writ of in- 


quiry ſhall go to aſſeſs the value and damages which ſhall be allowed 10 
the time of inquifition. 

t There is at this day ſeldom occafion to reſort to the above proceedingt, 
fince, upon moſt marriages, or if the eftate be conſiderable, dower is generally 
barred by jointure, agreeable to the ſtatute of uſes 27 Hen. VIII. c. 10. 


EJECTMENT., 


The doctrine of ejectment is both comprehenſive and intricate, and 
the practice, from being founded upon legal f#tons, is rendered to the 
ſtudent difficult to be underſtood. In order to ſhew the reaſon and uti- 
lity of theſe fiftions, and to make the proceſs in ejectment appear more 
mtelligible, it might be proper, by way of introduction, to conſider the 
nature of the remedy by ej ectment, for what an ejectment lies, how the mode 
of proceeding therein auas at common law, and of the alterations which hau 
fince taken place in the modern practice; after which ſhould be explained 


the preſent manner of proceeding in ejectment according to the circum- 


ſtances of the caſe. | 
In all caſes where an ejectment is brought to recover poſſeſſion of any 
premiſes, ſuch premiſes muſt be either tenanted or untenanted. 


1. Of the Proceſs where there is a Tenant upon the Premiſes. 


Of the Declaration and Notice. 


Prepare declaration upon treble 1 d. ftamp paper (the names both of 
plaintiff and defendant, ahbe is the caſual ejector, being fictitious) ; ſub- 
ſcribe thereto a notice, directed to the real tenant in poſſeſſion for him 
to appear and defend his title to the premiſes, or elſe that the defendant 
(the caſual ejefor ) will ſuffer judgment to be ſigned againſt him by de- 
fault, and he (the tenant in poſſeſſion) will be turned out of the pre- 
miſes. Serve an exact copy of this declaration and notice (upon the like 
treble 1d. ſtamp) on the tenant in poſſeſſion, and if there be ſeveral 


tenants, ſerve copy on each; but keep original declaration in your own 


poſſeſſion. If the premiſes lie in London or Middleſex, the notice may 
be to appear the fir day of the next term; but if in any other county, 
then it muſt be to appear the next term generally, | 

In the fir/? caſe it ſhould be ſerved before the eſſoĩni day of the term, 
er defendant is not bound to plead till the term next after ſervice; and 
in the /a/? it ſhould be ſerved before the eſſoin-day of the i ſuable terms, 
or he need not plead in time to go to trial at the aſſizes. 


This declaration and notice are as the firſt proceſs, and may. be either 


by 641] or original : the latter has this advantage, that if defendant bring 
a writ of error, it muſt be in the firſt inſtance in parliament. 

Pꝛaſtical Remarks, ] Of the nature of the declaration, and the parties 
thereto.— In what county to be brought. A hat it ſhould contain. O / laying 
the demiſe therein, — Of fingle and double demiſes.—Of the nature and ęffect 
of the notice. — Its contents. —Of the time for defendam”s appearance therein 


mentioned. — By whom notice to be figned. Of the time and manner of the 


ſer dice thereof, and what ſhall be deemed a good notice. 


Of 
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O moving for Judgment againſt Caſual Ejector. 

Having ſerved copy of declaration and notice, you muſt then, in 
order to compel an appearance thereto, or be intitled to judgment by de- 
fault, move for judgment againſt caſual ejector; upon which motion a 
rule 1% is drawn up, and unleſs the tenant in pelſelſion appear within the 
time mentioned therein, judgment may be entered againſt the defendant 


(the caſual ejeftor ) by default. | | 
This motion ſhould, in all caſes, be made, unleſs defendant's attor. 


ney promiſe to appear, and plaintiff's attorney can /afely confide theres 
In. # 


Pen | How to move for Judgment. 

Make affidavit of the /ervice of copy of declaration, annex it to the 
original declaration in gu own cuſtody, give it to countel or ſerjeant, 
with brief, and 10s. 6d. to move for judgment; it is a motion of 
courſe ; he puts his name to declaration, and gives it to clerk of rules in 
26. B. or ſecondary in C. B. with the affidavit, who keeps the ſame, 
It is proper therefore, before motion, to take copy of declaration, other. 
wiſe you muſt afterwards pay 18. for office copy thereof. 

Affidavit to be ingroſſed on treble 64. ſtamp, and to be ſworn before 
judge in town, or commiſſioner in the country. 


of When to move for Judgment, and of the Time allowed for Appearance. 


If premiſes lie in London or Middleſex, and notice in declaration be to 
appear the fr day of term, you may move on that day, or at any time 
the beginning of term, and tenant has but four days incluſive to appear 
after motion. If moved late in term, court will not allow more than 
two or three days; but if not moved before the four laſt days of term, 
he has until two days before the effoin-day of the ſubſequent term. 

If notice of declaration be to appear generally, tenant has the bh 
Term to appear in. | 

If premiſes he in any other county, though declaration be delivered 
before effoin-day of Eaſter or Michaclmas term, with notice to plead in 
thoſe terms, yet tenant has till four days excluſive of the day on which 
term ends, after the end of the next iſſuable terms, viz. Hilary, or Trinity, 
to appear in; and if it be in a county where aſſizes are but once a year, 
fill four days after the iſſuable term preceding ſuch aſſizes. Term end- 
ing on Wedneſday, appearance any time on the Monday following is 


In B. B. judgment againſt caſual ejector muſt be moved for the /ame 
term in which notice was to appear; but in C. B. in country eject- 
ments, if the notice were to appear Eaſter or Michaelmas term, you 
need not move for judgment till the next i/uable term. 


Of figning Judgment againſt Caſual ZEjector. 
If tenant do not appear and plead according to rule 14, as mention- 
ed above, no rule to plead need be given, but fign judgment againſt 


caſual cjector. 
B. B. 


I 
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Search the ejectment books at 
all the judges chambers for plea 
and rule; 1t none filed, get rule for 
judgment of clerk of rules, 5s. 
make an incipitur of declaration on 
a double 2s. 6d. ſtamp, and alſo 
on a roll; produce your rule for 
judgment, and clerk of judgments 
will ſign it, 4s. 2d.; make out 
awrit of poſſeſſion on 28. 6d. ſtamp 
parchment, get it ſigned with ſigner 
of writs, 18. 8d.; ſealing 7d. 


Make precipe for the writ of + 


poſſeſſion; get ſheriff's warrant, pay 
28. 4d. ; give it to a ſheriff's- officer, 
who will execute ſame by giving 
poſſeſſion of premiſes to the real 
plaintiff, 


C: B. : 
Search plea-book at prothono- 
tary's office for plea and rule; if 
none filed, draw up rule for judg- 
ment with ſecondary ; make an in- 


cipitur of declaration on ſheet of 


double 2s. 6d. ſtamp paper; and 
on a roll of that term, make out 
warrant for defendant, get it ſign- 
ed at warrant of attorney's office, 
pay ſigning 8d. if not above four 
defendants; if five, there muſt be 
two warrants; if nine, three, and 
ſo on. Carry papers to protho- 
notary, who will ſign judgment, 
pay 12s. 8d.; make out writ of 
pelſeſſion as in B. R. (only no præ- 
cipe neceſſary), and get ſheriff's 
warrant thereon. 


Pꝛactical Remarks.] Oythe intent and effe of moving for judgment 


againſt caſual ejefor. - Of the affidavit for that purpoſe.—lts contents. f 


the rule niſi in conſequence of the motion. — Of the time to move for ſame, 
and of tenant's appearance in conſequence thereof ,=When to fign judgment in 
caſe of tenant's default. Of the effett of judgment againſt caſual ejector. 


Of appearing and pleading in Ejefiment. 
If the tenant appear in purſuance of the rule above mentioned, or 


otherwiſe, he may either defend for the whole of the premiſes for which 


the ejectment is brought, or only for a part. 
Tenants muſt give notice to their /andlords agreeable to 11 G. II. 


c. 19. of their being ſerved with declaration in ejectment, who may 


either be made defendants together with their tenants, or in the ſtead of 


them, if the latter-refuſe to Tefend the ſuit : but in caſe of landlord be- 
coming defendant, brief muſt be firſt given to counſel to be ſigned for 


that purpoſe, fee 10s. 6d.; and rule be drawn up at clerk of rules, for 


which pay 8s. and copy thereof annexed to plea, and conſent- rule. No 


athdavit neceſſary. 


How to appear and plead. 


If the tenant or landlord appear, his attorney gets a blank conſent- 
rule, unſtamped, from a ſtationer, if in B. R. or from the ſecondary in 
E. B. then fills it up, making the zenant or landlord defendant inſtead 
0 


the caſual gjefor, intitling the cauſe in the margin, and inſerting the- 


premiſes as deſcribed in the declaration, or ſuch part thereaf as the party 


would wiſh to defend; the attorney for the defendant then figns his 


name at the bottom, leaving a blank ſpace for the plaintiff's attorney 
to do the like (for this is rather an agreement between the parties than 
the rule itſelf, which is drawn out by the officer); he alſo ingroſſes the 


general iſſue on ſtamped paper, and afterwards annexes the ſame to = 
* | rule 
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rule (and if there be a rule to admit the landlord defendant, the tenant 
having refuſed, annex that alſo); then file common bail, if by bill in 
B. R. with the clerk of the common bails ; and if by original in B. N. 
enter an appearance with the filazer, who will mark it; or if in C. B. 
enter appearance with the proper filazer, who will ſtamp the rule; 
which being done, if the proceedings are in B. H. you carry and leave 
this rule, &c. at any of the judge's chambers ; or if in C. B. you carry 
and leave the fame with the prothonotary. 


Of ſearching for Plea, and proceeding to Trial, Judgment, 
and Execution. © 


When rule for judgment againft caſual ejector, or the time for ap- 
pearance is out, plaintiff's attorney muſt ſearch for plea and conſent- 
rule | 


| B. B. | C. B. 

At the reſpective judges cham- At prothonotary's office; if 
bers; when found, give receipt found, ſign your name, over thar 
for the ſame, and ſign your of defendant's attorney; take rule 
name over that of defendant's at- to /econdary's, who makes out two 
torney ; carry it to clerk of rules, copies thereof; make up the iſſue 
who files it, and draws up conſent- as in other d annex one of 
rule on ſtamp. Make copy of rule the copies of the rule thereto. 
on plain paper, and when the 1ſfue 
15 made up, annex the copy there- 
to, and deliver them to defendant's 
attorney for trial. 

Notice of trial, &c. as in other caſes; and if iſue not paid for, draw 
up rule for judgment againſt caſual ejector. 

If verdi for plaintiff, tax coſts in the uſual way, and either take out 
a ca. /a. or fi. fa. for the coſts, and an hab. fac. pofſ. for the poſſeſſion 
ſeparately ; or an hab. fac. pofſ. with ca. ſa. or fi. fa. for coſts, in one 
avrit. 

Paattical Bemarks.] Of the time of appearing. — Of the conſtruction 
ef 11 G. II. c. 19. H 12. reſpecting tenants giving notice to their landlords 
of having been ſerved with ejeftments. —Of the conſtruttion of & 3. of that 
ſtatute, enabling landlords to become defendants.— Of other perſons intereſted 
in the premiſes being made defendants, and what intereſt is requifite,—Of the 
nature of the conſent -rule. — Of the manner of entering into ſame, and plead- 
ing. , defending only for part. — Of defendant's withdrawing his plea, 
and confeſſing the attion.—Of making up iſſue and record. — O, defendant 
refufing on trial to confeſs leaſe, entry, and ouſter, and thereby plaintiff 
being nonſuited, and how plaintiff is to proceed in ſuch caſe. 


2d, Of the Proceſs where the Premiſes are vacated or de- 
ſerted by the Tenant. 

In all caſes where the premiſes are untenanted (except in the caſe of 

proceeding under the 4 E. II. which will be conſidered hereafter), the 


mode of anther, 4 is, according to the old common law prac- 
tice, by an actual leaſe, ent, and ouſter, as follows: ä ä 


A (the 


"—_— UP 
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A (the perſon claiming title) ſigns a letter of attorney to empower 

to execute a leaſe in his name of the premiſes in queſtion to C (or 
the owner of the land himſelf, without giving ſuch letter of attorney, 
may execute the leaſe), which is done upon the premiſes, B and C 
being only thereon ; then B, after having executed ſuch leaſe, leaves C 
in poſſeſſion of the premiſes, who is. turned out by D, to whom, while 
on the premiſes, E delivers a declaration in ejectment; and then on 
affidavit of the due execution of the letter of attorney, and executing 
the leaſe in the above form, you move for judgment. 

The declaration is the ſame as other declarations in ejectment, only 
inſtead of a fckiticus plaintiff and defendant, C the real leſſee, and D 
the ejector, as above mentioned, are made plaintiff and defendant. 
Declaration muſt be delivered, as in other wen before the eſſoin · day 
of the term, to intitle plaintiff to judgment as of that term; but inſtead 
of notice at the end of declaration, as in other ejectments, let it be a 
notice to appear in ſame way as ſubſcribed to common proceſs. Plaintiff 
ſhould give rule to plead, as in other actions; and if no plea be put in 
within due time, 1s then intitled to judgment. 


Of Proceeding under the 4th G. II. where Premiſes are 


This ſtat. only extends to caſes between landlords and tenants, where 
a leaſe has been executed with power of re-entry in caſe of non-payment 
of rent, and where half a year's rent is due, and no ſufficient diſtręſi on the 
premiſes to ſatisfy the ſame. In which caſe it is only neceſſary for 
plaintiff's attorney to affix declaration and notice (prepared in the uſual 
way) upon the door of the demiſed meſſuage, or on ſome notorious 
part of the demiſed lands, and this ſhall be deemed a good ſervice. And 
in caſe of judgment againſt caſual ejefor, or of nonſuit upon trial by 
defendaut's not confeſſing leaſe, entry, and oufter, it ſhall be made ap- 
pear to the court by affidavit, or it be proved upon trial, if defendant 
try the iſſue, that the caſe is within the ſtatute as above mentioned, and 
that declaration and notice were duly affixed on the premiſes, the leſſor 
ſhall recover judgment, and have execution. 


; Of proceeding in Ejectment by Mortgagee. 


This may. be either to get into 3 of the rents and profits, or to 
recover poſſeſion. To do the Faces ejectment may be brought without 
any notice to quit, although the leaſe be made before the mortgage; 
but to get into poſe/ron, proper notice muſt be given, and plaintiff pro- 
ceed in the uſual way. If the premiſes be untenanted, let a leaſe be ſealed 
thereon, and the ſame mode purſued as juſt above deſcribed. * 

General Pꝛaſtical Remarks.] Of proceſs in ejectment, where a cor- 
poration are lefſers.—Of proceſs where an infant is defendant. — Of joint 
defendants, ſome appearing, and others not.— , the death of leſſor of plain- 
uf before verdict.— Of the death of one of defendants before trial.—- Y 
the verdictb and judgment. Of arreſting judgment. — Of new trial. — Of t 
attornment of the tenants, Of bringing error in gjetment,—Of the writ of 

F 2 Pſuffion, 
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palſeſſon, and execution theregf.— O the return theregf.— Of bringing a ſz. 
cond cjetment.— Of recovering the meſne profits. 


ERROR. 
To amend miſtakes in proceedings of courts of record, writs of error 


ge; but to amend errors in courts zt of record, a writ of fa//e judgment 
| 


ies. 

On proceedings in C. B. or any other inferior court, writ of error 
is to be brought in B. R. On proceedings in B. K. if by 47, writ 
of error to be brought in exchequer chamber ; if by original, in houſe f 
lords. On proceedings on the /aw-fide of the exchequer, error to be 
brought in exchequer chamber, and from thence it lies to the houſe of 
lords. 

P:aftical Remarks.] OF rhe nature and effect of a writ of error, — 
In what caſes, and en what judgments, it lies.— From and into what courts, 
— I ho may bring a writ of errot.—Againft whom, and at what time to be 
brought.—Of the different kinds of error, 


Of Proceſs in Error, 
FROM C. B. ix ro B. B. 


Take præcipe to proper cunfftor, who will make out writ, and get it 
ſealed, pay 145. This 1s uſually done before final judgment, in order 
to get it alloꝛbed in time. Writs of error are reed the day on which tie 
præcipe is left with the curſitor, but mult not be made returnabie till after 


judgment. 
Of the Allowance. 


Carry writ to Mr. Hough, clerk of errors of C. B. to get fame al- 
lowed, which is done by his writing allowance on flip of paper, pay 
21. 28. 6d. ſerve copy thereof on defendant's attorney.  *' 

Writ of error is no /per/edeas until allowance. 

The uſual and ſafeſt way is to get writ allowed before the time for 
taxing coſts, and for defendant's attorney to attend taxation, and then 
ſerve plaintiff's attorney with allowance. 

Plaintiff in original action ( defendant in error) ſhould take care to get 
original <writ of curſitor, and duly file it with caſtos brevium, or want 

thereof will be good cauſe of error. If not ſued out in the courſe of the 
vacation after the term judgment is ſigned, curfitor cannot grant it 
without an order from maſter of the rolls, which muſt be obtained by 
petition to him for that purpoſe, and is attended both with trouble and 


expence. | 


Paafical Remarks.] Of zhe operation of a writ of error as a ſuper- 
ſedeas. — Of the neceſſity of getting ſame allowed. —Of the uſe and effact of 
the ſervice of allowance. — Of the allowance after execution. | 


Of Bail in Error. 


Bail is requiſite in all caſes after werdi?, and in actions of debt on 
bond, for the payment of money only. \. 5 
en 


Analulis. 69 
When to be put in. 


Within four days after delivery of writ to the clerk of errors. 


How to be put in. 


Having given the names and deſcription of the bail to clerk of errors, 
he will enter them in his book, and then attend you to a judge's cham- 
bers with the bail to take the recognizance, pay 11. 48.; but if after 
office-hours, 11.- 7s. 4d. 7 


07 Notice of Bail, excepting to, adding, and juſtifying Bail. 


Bail being put in, give notice thereof to defendant's attorney, who 
may except to {ame within twenty days. 

The method of exception is by getting rule for better bail of clerk of 
errors, and ſerving copy thereof on plaintiff's attorney. It is a four- 
day rule, within which time bail muſt juſtify, if in term, in open court; 
if in vacation, conditionally at a judge's chambers, and afterwards in 
court the firſt day of the next term. 

In caſe other bail are added, ſuch added bail muſt be put in within tau 
days after ſervice of the rule, and notice thereof given, that an inquiry 
may be made after the added bail; and they muſt iuſtiſy within the four 
days ſtipulated by the rule in manner al&ve mentioned. g 

After juſtification, clerk of errors marks bail- piece. 

Paactical Remarks.] OF the common law as to bail in error, Of the 
flatutes on this head. Ihe conſtruftion thereof, and in what caſes bail is, 
or is not, requiſite, = Of the time ewhen to be put in._Of Juftifying, Wo, 
Of the nature of the recognizance of bail in error. 


Of the Tranſcript. 


On bail being perfeded, or if no bail required, then, on return of 
writ, let defendant get rule of the clerk of errors for plaintiff to ?ran/cribe 
the record ; pay 45. ; | 

Serve copy on plaintiff's attorney.—It is an eight-day rule. 


By whom Tranſcript made, and when carried over. 


The clerk of errors makes out tranſcript, but plaintiff in error pays 
for ſame. By a late order of the judges, the tranſcript mult be carried 
over, if required, on the ninth day after the rule obtained; and to 
enable the clerk of errors to comply with this order, the judges 
have alſo given direction, that the attorney for the defendant is to 
furniſh the officer with the papers complete, or the roll elf, with final 
judgment entered. If the tranſcript-money is not paid upon the ſervice 
of the rule, or within a reaſonable time after, the clefk of the errors may 
ſign nom pros. Fie is not obliged to wait the expiration of the rule. 
The time allowed by the rule is matter of accommodation to the officer 
to make out the tranſcript, and not as a favour to the plaintiff in error 


to pay the moncy. ＋ | 
F 3 Of 
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Of filing Tranſcript. 

Aſter tranſcript is made out, it is to be filed with ner of writs in 

B. B. and each of the parties are to have a copy thereof, which ſerves 

afterwards as the ap. 1 5475 It is at this period (when the tranſcript 

is brought in) that the /#perior court gets poſſeſſion of the cauſe, and 

from henceforth the reſpective officers belonging thereto grant the ne- 
ceſſary rules, &c. until the affirmance or reverſal of the judgment. 


Pꝛactical Bemarks.] OF 7he nature and Fe, of the tranſcript. —In 
what caſes the record itſelf is tranſmitted, or only a tranſcript thereof. Of 
the time for making ſame. —Of the death of d:jendant in error after tran- 
feritt, and before ſci. fa. ſued out. 


of the §cire Facias Quare Executionem Non, and of the 
Non Pros thereon. ; 


The next ſtep defendant's attorney takes, is to compel the plaintiff to 
z errors, Which is done by his ſuing out a ci. fa. guare ex. non en- 
groſſed on 25. 6d. parchment, ſigned and ſealed in uſual way. To this 
plaintiff can anſwer nothing, but aſſigning errors. Sci. fa. being re- 
turned nibil, ſue out an alias; and on nihil returned to that, or Aci. fect re- 
turned to iu ſci. fa. give rule for judgment thereon with clerk of rules; 
it is a four-day rule; and having entered your ci. fa.”s on roll, ſign 
judgment at expiration thereof. But this is only getting rid of the /u- 
perſedeas; it does not non pros the writ of error, nor does it entitle de- 
fendant to cofts of error. To do which, defendant muſt further get rule 
from maſter for plaintiff to aſſign errors de recordo, and ſerve copy on 
plaintiff's attorney; it is an eight-day rule, and may be given on draft 
of /ci. fa. If errors not aſſigned within time, enter ci. fa.'s on roll 
of proper term, and writ of error may be non praſſed. Non pros is en- 
_ on double 2s. 6d. ſtamp paper, and on roll of term tran/cript was 
e. 

A writ of error being operative until judgment affirmed or writ 
non profſed, it is prudent to non pros the writ in all caſes. This is ſome- 
times very improperly omitted when the parties agree to ſtay proceed- 
ings on the writ of error, upon plaintiff in error — to pay debt 
and colts, without the condition of xo prof/ing the writ. 

Pzactical Bemarks.] Of tbe intent and operation of the ſci. fa. qua. 
ex non. —Of its teſte and return. — By and againſt whom it may be ſued out. 
—When to be ſued out, and in what manner. What plaintiff in error can 
plead thereto. —When it may be diſpenſed with, | 


” 


Of the Aſſienment of Errors, and Proceedings thereon. 


If plaintiff aſſign errors, they muſt be either the common errors, or 
real errors. 2 


If common Errors aſſigned. 
Defendant =_ plead in nullo eff erratum, which is taking iſſue there- 


I 


on; then move for a concilium, and proceed to judgment. 
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F real Errors aſſigned. 


In caſe real errors be aſſigned, more formal proceedings are neceſſary. 
If plaintiff alledge want of original, or warrant of attorney, or the like 
{which is termed alledging diminution), he, at the ſame time, prays a 
. to the proper officer, to certify whether there be an original 
» C. 5 


To expedite the return thereof, defendant may get rule of maſter, and | 


ſerve copy on plaintiffs attorney ** zo return certiorari,” which is a four- 
day rule. Plaintiff muſt then get writ made out and returned by c/tes 
brevium, and left at clerk of errors, or filed in treaſury. ; 
If writ be returned, certifying a wrong original, defendant may ſug- 
gel the right original, and pray a certiorari on his part to have the 
ame certified, | 
But if zo return made of firſt certiorari, defendant may plead in 
rullo oft erratum, and enter on record a non miſit breve, which renders the 
aſſignment of errors of no avail. | | 
efendant muſt ſearch for return of plaintiff's certiorari at clerk of 
errors, or clerk of treaſury. | | 


How affignment of Errors to be prepared. 


Aſſignment of errors ſhould be delivered to defendant's attorney, en- 
groſſed on treble 1d. ſtamp, and ſigned by counſel. If real errors, 
zoinger ſhould be ſigned alſo. 


How argued. 


After errors aſſigned, plaintiff in error may ſue out a /ci. fa. ad audi- 
endum errores ; but this is not now the practice, as defendant generally 
appears gratis; if not, plaintiff may give rule for him to appear thereto. 

The further proceedings to argument and judgment, are nearly ſimi- 
lar to proceedings on demurrer. Concilium to be moved for, which may 
be done by either party; paper-books to be delivered to judges, and roll 
to be carried in and filed in treaſury, and entry thereof docquetted in 
the uſual way, which is afterwards to be brought to maſter for him to 
fign final judgment thereon. See ante, Proceedings on Demurrer, as a 
guide to theſe ſubſequent proceedings in error. | 

Pꝛactical Remarks.) Of alledging diminution, —What it is, and 
quhen it can be alledged,—Of the <want of an original, or bill. M hen and 
how the deficiency may be AE original ſhall warrant the pro- 
ceedings, and the contrary. — Of the want of a warrant of attornzy.— When 
it ſhall be fatal, or not.—Of the certiorari, its teſte and return.-When a 
ſecond certiorari may be had. —Of aſſigning errors. Joinder, Sc. C the 
judgment in error, — Of plaintiff”s bringing error to reverſe his own judg - 
ment, 


= 
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: Of Proceſs in Error 


FROM INFERIOR COURTS, 


Proceſs in error from inferior courts, 1s the ſame as above, only writ ta 
be allowed by the prothonotary of the inferior court, and no diminution 
permitted to be alledged, except upon error in Wales and counties pala- 
tine. 


Of Proceſs in Error 
FROM B. R. 1NTO EXCHEQUER CHAMBER, 


The only material variations between the proceſs in error from B. R. 
to excheguer chamber, and the proceſs in error from C. BB. to B. BR. 
ſeem to be, that inſtead of the /cz. fa. qua. exec. non, to compel plaintiff 
to aſſign errors, defendant firſt gives him a rule to alledge diminution ; it is 
an eight-day rule, and got at clerk of errors of excheguer chamber; after 
which, in order to a pros writ of error, he ſerves him with anther rule 
to aſſign error, which is alſo an eight- day rule; and inſtead of a /c. fa. 
ad audiendum errores (which, as it has been obſerved, is now in a manner 
out of uſe in B. R.), or any rule, notice muſt be given to the parties 
concerned. | | 


Of Error in PARLIAMENT, 


Writ of error is obtained of cur/tor, and is made returnable imme. 
diately, if parliament fitting, or at the ac, parliament, if it be pro- 
rogued. | 

It is allowed by clerk of errors in B. R. pay 41. 

Copy of allowance to be ſerved on defendant's attorney. 

If bail required, put it in with clerk of errors of B. R. as before 
mentioned ; record and tranſcript to be carried up to houſe of lords by 
C. J. of B. R. to have ſame examined; which when done, the record 
itſelf is brought back. 

After tranſcript carried up, defendant gets peer to move for a day for 
plaintiff to ag errors, which is generally eight days from that time. 
If plaintiff neglect ſo to do, clerk of parliament iſſues a nor pros. 

If diminution alledged, certicrari muſt be returned within ten days 
after plea of diminution put in. | | 

Plaintiff gets peer to move for defendant to appear and argue errors 
when ſame are aſſigned. 

When iſſue joined, a peer moves for a day to hear errors, when both 
parties mutt attend, and may have two counſel on each fide. 

Judgment being reverſed or affirmed, tranſcript of record is ſent back 
to B. BR. with 2thrmation or reverſal, to be entcred on record. 


A writ of error does not abate by parliament being prorogued, but 
otherwiſe if /olwed. 


of 


— 
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Of proceeding in Error rau u. 


When. ſſcire facias has been brought againſt bail, and execution award- 
ed thereon, after judgment againſt principal in B. R. affirmed on error 


in exchequer chamber, as they cannot have error of the principal re | 


ment, they bring this writ of error tam in redditione judicii againft 1 
principal quam in adjudikatione executionis againſt the bail, which recites 
the judgment againſt the principal, but alledges the error in the ſecond 
judgment, and in the execution thereof, to the damage of the bail. 
Proceſs therein the ſame as on other writs of error, 


Error Coram NOBIS, 


Hitherto we have been treating of writs of error brought in a ſuperior 
court for erroneous proceedings in point of /aw in an inferior court, in 
which caſes the writ is directed to the chief juſtice of the inferior court, 
and is called a writ of error coram wobis. But there is alſo a writ of error 
coram nobis, which is, when error is brought in B. R. upon proceed- 
ings originally had there; this can only be in the King's Bench, which 
being the court wherein the king 1s preſumed to prefide, the writ is 
ſtated to be iſſued on account of erroneous proceedings had before Him- 
felf,, coram nobis. 

'This writ alſo only lies upon errors in matters of fa#, becauſe 
then the judgment of the court is not impeached. But writ of error for 
matters of fact in C. B. muſt be brought in B. R. | 

The facts too muſt be of a peculiar nature, and appearing upon the 
face of the record, ſuch as detective proceſs, &c.; for error in the deter- 
mination of facts can only be reverſed by an atzaint, or new trial. 


How to proceed therein, 


Writ is got from curſitor; it is allowed by mafter, and a rule is drawn 
up for that purpoſe by clerk of rules, making it a /aper/eaeas, if plaintiff 
in error put in and juſtify bail in four days. If plaintiff neglect to ahn 
errors on return of writ, detendant ſhould get rule of maſter for him fo 
to do; when error aſſigned, if well afligned, defendant may plead there- 
to, the parties go to iſſue, and it is to be tried by a jury. The record 
is to be made up as in other caſes; either party may carry it down; and 
if iſſue be found for plaintiff in error, he muſt move to have cauſe put 
in paper for argument, and on producing po/tea, court will give judgment 
of reverſal. All the proceedings ſhould be entered on the ſame roll. 

If the error in fad aſſigned, be not afſignable for error, defendant 
may join in nullo eſt erratum, which is in nature of a demurrer. 

Farther Pꝛaſtical Remarks « Writs of Error.) Of quaſhing and 
amending writs of error. In what caſes they abate. —Of diſcontinuing pro- 
ceedings in error. — Of ſummons and ſeverance in error. — Of amending judg- 
ments, and the original proceedings after error brought, 


FALSE 


c - 
— = - 


Ws 

—”* 
N 
> Dan —. 


EO 


＋ 


— is 


A” — a 
= 


P =} — 


ME. P, Fes. 
— — —— — 
— — 


o ** b 


x 


²· . 
— — 


— 
— — 
—— 


N 5 * „ 
— —— —— —uU—U — 


2 n 3 pay” PER” 4 —_ >. 4 les ed rat it * — ——— —— — on 


PLE 
> 


74 Analyſis. 


| 

| 

| 

FaLsE JUDGMENT. 
In all caſes of error in the proceedings of courts nat of record, a 
| 

| 

| 

| 


>” — — ——— — — = 


writ of falſe judgment hes, in like manner as a writ of error lies on erro- 
neous proceedings in courts of record. 

It may be ſued by any one againſt whom judgment is given, or by 
his heir, executor, or 1 ; and this although there were other 
defendants who refuſe to join, which cannot be done in error. 


The Proceſs thereon, 


The proceſs is nearly ſimilar to proceedings in error C aubich ſee above ) ; 
the 777 iſſues out of chancery, and is got by applying to the proper 
curſitor : on return thereof, the record is to be certified, and then plaintiff 
muſt aſign his error. He may alſo ſue his ſci. fa. ad. aud. errores ; or, 
as is now the uſual practice, may rule defendant to appear and argue 
errors. The writ of falſe j t is a ſuperſedeas to all proceedings 

below. If it abate, or plaintif be nonſuited, defendant ſhall have a 
Ki. fa. quare executionem non. 
The parties being once in court, ſubſequent proceedings are the ſame 


as in error, 


HABEAS Corpus, 


There are ſeveral writs of Habeas corpus; ſome uſed in criminal caſes, 
as the Hab. cor. ad. ſubjiciendum, and the hab. cor. ad. deliberand. & reci- 
Piend.; others to charge defendants with freſþ afions when in cuſtody, 
as the hab. cor. ad. reſpondendum; and others to charge priſoners in exe- 
eution, as the hab. cor. ad. ſatisfaciendum ; but the habeas corpus more 
particularly neceſſary to be treated of here, is the hab. cor. ad. faciendum 
et recipiendum. 

This laſt writ lies only in civil caſes, where a perſon is ſued and in 
gaol in ſome i»f?rior juriſdiction, and wiſhes to have the cauſe determined 
in ſome ſuperior court. It is uſually called an hab. cor. cum cauſa; is to 
be had at all times in term or vacation, without any motion in court; 
and, upon the ſervice thereof, it inſtantly operates as a ſuper/edeas to all 
proceedings in the court below. 


How to ſue out Habeas Corpus. = 


Buy writ at ſtationer's, ready printed on 5 8. ſtamp; fill it up, _ 
care to ſtate the ſtyle of the court or perſon to whom it is to be delive 
with accuracy; make precipe for office; carry writ and precipe to /igner 
of writs in B. R. and prothorotary in C. B.; ſigning in vacation 
Gs. 8d. in term 75s. $d.; then get it ſealed; pay 7 d.; make it return- 
able immediately before ſome judge of the proper court: if before the 
Chief Juſtice, any other of the judges will turn the priſoner over. Carry 
it to proper ſheriff's office; pay for the different actions with which de- 
fendant ſtands charged there; gs. 4d. for firſt, and 2s. 4d. every 
other; and, if in the country, ſheriff's fees and expences for bringi 

Priſoner to town. Sheriff having returned writ, by ſending officer wi 

priſoner 
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priſoner to a judge's chambers, get zip/aff to carry him over to the 
priſon to which he is to be removed. Fees, judge's clerk 8s. 6d, officer 
and tiptaff 10s. 6d. each. 


Of Bail to Habeas Corpus. 


In all caſes where a cauſe is removed from an inferior court, ſpecial 
hail is now required by 19 Geo. III. c. 70. 

To compel defendant to put in bail, let plaintiff *s attorney get a rule 
from judge for that purpoſe ; ſo if bail put in be not good bail, inſtead 
of entering exception, apply to judge for a rule for defendant ta put in 
better bail, which muſt be within 28 days after bail firſt put in, 


Of Declaring, Pleaging, &c. 


Plaintiff ſhould declare within /4avo terms after return of Hab. cor. the 
term in which it is returnable being one, or defendant need not plead 
thereto; and as the record itſelf is not removed, he muſt declare ge rows. 
Declaration may bg delivered in chief, or de bene effe; and defendant, 
according to ſuch delivery, is to plead in ſame time, and ſubſequent 
proceedings are carried on in ſame way, as in common caſes. 


Of the Procedendo. 


If defendant do not put in bail, juſtify bail, plead, &c. in due time, 
laintiff may ſue out a procedendo, which is a writ grantable by any 
judge of the court into which cauſe is removed, remanding all the 
Kaufes back to the inferior court in ſame manner as habeas corpus removed 

them to the /upertor. 
It is engroſſed on a 28. ſtamp parchment, and to be ſigned and ſealed 


in the uſual way. 


& Such are the proceedings by habeas corpus to remove defendant 
into the king's bench, in all caſes where he is in cuſtody in an z#nferior 
juriſdiction, or on proceſs out of BB. R.; but if he be in cuſtody on 
proceſs from C. B. only, and there be no action actually againit him in 
B. R. in order to be removed to the & B priſon, he muſt firſt pro- 
cure ſome creditor to ſwear to a debt againſt him of 10l. or upwards in 
B. B. upon which a writ muſt be ſued out in uſual way, and left at 
the ſheriff*'s office. Then purſue the above directions. 


Pꝛactical Bemarks.] Of the nature and effect of the different kinds of 
| habeas corpus. The habeas corpus ad. fac. et recip. more particularly conſi- 
dered. — Of the different flatutes relating thereto.— At what time to be 
granted. To what places it lies —Of the return of the writ. — Of bail to 
hab. cor. and of the 19 Geo. III. c. 70.—Of declaring. —Of pleading, and 
of the ſubſequent proceedings.—Of the procedends. 


* 


Or OurLAWRV. 


Outlawry may be either upon meſue proceſs, or on ca. /a. after judg- 
ment. 


It 


76 Analyſis. 


It is the firſt kind of outlawry which is here treated of, it being 
merely conſidered as proceſs to compel 'an appearance of the party 
againſt whom a ſuit is commenced. 

And this, either when there is only one defendant who does not appear, 
and who cannot be found to be ſerved with proceſs, or arrefted thereon ; 
or when there are more defendants, and one of them does not appear, nor 
can be found, in which caſe ouz/awry muſt go againſt him before plain- 
tiff can declare againſt the others who have appeared. 

. Proceſs of outlawry lies only on a ſpecial original; not on bill, nor on 
common capias with ac etiam. 


- Paattical Remarks.) Of e nature and effect of outlaaury.— In what 
caſes it lies. — Againſt whom it may be awarded. —Whether againſt peers. — 
Infants. — Feme fole or covert. — Of outlawry where there are ſeveral de- 
fendants. . 


Of the Proceſs. ' 


Draw up precipe for ſpecial original; carry it to curſitor of proper 
county, who will make out original writ; or in B. R. to filazer, who 
will get the original of curſitor. If carried before the h day of term, 
original may be made returnable of the term preceding. Sue out capras, 
alias, and pluries; let there be 15 days between the tete and return of 
each. They may be taken out at once, and returned non eſt inventus. 
Carry pluries to filazer-iin B. B. who is alſo the exigenter, and in C. B- 
to exigenter. Proceſs of outlawry then begins by the exigi facias and 
writ of proclamation being made out. The exig? facias is to order ſheriff, 
at hve ſucceſſive county courts, to exa# or demand defendant to appear. 
This is done in the county where the action is laid, which is generally 
London, the huſtiugs there (which are the county courts) being held once 
2 fortnight. * The writ of proclamation orders ſheriff to proclaim defend- 
ant three times in ſome notorious place in the county or neighbourhood 
Tobere defendant lives ; fo that this writ muſt always be directed to ſuch 
meriff, though the exigi facias may have been directed to another. The 
laſt of the proclamations mult be made one month at leaſt before the 5 
exa&ior. If defendant does not appear upon being quinto exatus, he is 
returned outlazwed. | 

It ſometimes happens that there are not five county courts, or huſt - 
ings, between the teſte and return of exig7 fac. in which caſe, when you 
fetch it from the compter. or ſheriff *s office, and do not find five exac- 
tions returned thereon, carry it again to filazer or exigenter, who will 
make out allocaturs until the five exactions are complete. They muit 
be five /acceive county courts ; for if any intervene without an exaction 
being made, a new exigi fac. mult iſſue. 


Paaſtical Remarks.] Of the ſpecial original whereon to ground the 
outlawry. Of the affidavit of the debt, and whether it is neceſſary to be 
made or not. —Of the capias, alias, and juries, their teſtes and returns,— 
Of the nature and effet of the exigi facias, its teſte and return. Of filing 
avarrant of attorney, and the nece{ſity thereof.—Of the exactions and procla- 
mations ; how to te made by ſfreriff, and where, — Of the returning the exi- 
gent, and writ of proclamation. of 


* 


* 
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Of obtaining Satisfaction from the Outlaws Chattels and 
* Lands. | 


Defendant being returned ow//awwed, the filazer in B. R. and the 
clerk of. outlawries in C. B. with whom the exigent is filed, will make 
out a capias utlagatum, either general or jecial, i. e. againſt defendant's 
body only, or againſt his body, goods, or lands, whereſoever they may 
be. Upon this writ ſheriff may extend and appraiſe defendant's goods 
by an inqueſt, plaintiff paying charges of inquiſition. Inquiſition being 
taken, cap. utlag. ſhould be returned, and in B. R. carried to filazer, 
in C. B to clerk of outlawries, who will zrenjcribe fame, and tranſmit 
it into court of exchequer. Then apply to clerk in remembrancer's of- 
fice for a venditioni exponas, by virtue whereof ſheriff may /#// the goods. 
If the amount of ſuch ſale be above 5ol. apply by pctitien to lords of 
the treaſury for the money levied to be paid to you by ſheriff in ſatisſac- 
tion of debt and coſts. This petition will be referred to the ſolicitor of 
the treaſury who will examine into the nature of your demand, and 
make his report accordingly ; whereupon he will procure a ævarrant from 
the treafury to the attorney-general for him to confent to ſuch payment 
being made on motion in court. A brief, with two guineas, is given 
him for that purpoſe ; and alſo a brief to counſel to move in court of 
exchequer accordingly. An order is then made to ſheriff, engroſſed and 
ſealed with a /ubpezna annexed, and in caſe of his diſobedience an attach- 
ment will be granted. Fees and expences about 20}. 

In ſame manner the profits or ues of defendant's lands may be 
levied by a levari facias, and afterwards fold by wendit. exponas, and 

aid to plaintiff upon petition as above : but if defendant has a freehold 
intereſt in lands unincumbered, it is ſometimes uſual for plaintiff to peti- 
tion lords of treaſury to grant a leaſe thereof to him. 


Pzaffical Remarks] Of 7he nature and extent of the remedy of haw- 
ing ſatisfuction from outlaws goods or lands. — Of the proceedings of the 
ſheriff in making inquifition, and in the taking of the iſſues. What frall be 
accounted iſſues. —Of getting the iſſues applied to plaintiff®s uſe. Of the writ 
of melius inquirendum, ix caſe of a defefive return of inquiſition. 


Of ſuperſeding the Exigent before Outlawry, 


If defendant would avoid the outlawry after an exigent ſued out againſt 
him, he muſt find out to what ſheriff writ is directed, and get a note of 
it, mentioning at whoſe ſuit, the nature of the action, and when exigent is 
returnable; from which note filazer in B. R. or exigenter in C. W. 
will make out a /#per/edeas on defendant's attorney entering appearance, 
if action not bailable; which ſuperſedeas muſt be carried to ſheriff for his 
all-wance thereof before the return of the exigent, It is a writ ſetting 
forth the exigi fac. having iſſued, &c. and ordering ſheriff to forbear 
further proceedings, defendant having duly appeared in court before iſſu- 
ing thereof, and offered to anſwer plaintiff, though perhaps the fact 
may be otherwiſe. The fees are about 10s. ; but if the action be bail- 
able, you mult put in and juſtify bail in uſual way before /uperſedeas wall 
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Pzalfical Remarks.] Of the old practice reſpecting bail on defendant't 
appearing upon the exigent, and of the alteration therein. —Of the nature 
and operation of the ſuperſedeas.—Of the advantages to defendant of coming 
in upon the exigent. | 


Of being taken upon or appearing to the Capias Utlagatum. 


Upon an arreſt on cap. «t/ag. if the action be bazlable, bail- bond muſt 
be given to ſheriff for defendant's appearance, and then he may be 
diſcharged : if not bailable, he ſhall be diſcharged on his attorney enter- 
ing common appearance, and the outlawry ſhall be reverſed : in the fit 
— * by motion in court; in the /af, by a judge's order. 

ical Remarks. ] Of the ancient practice reſpecting bail an 
— the cap. utlag. wy A alteration therein by ſtatute 4 U Ws M. 
c. 18,—Of the nature of the recognizance of ſuch bail. 


Of reverſing the Outlawry. 


The intent of the proceſs to outlawry being only to compel an appear- 
- ance, whenever this intent is anſwered, either by defendant's woluntary 
appearance, or by his being arreſted, although it may not happen until 
after the awarding of the cap. utlag. the court will, generally, upon 
mation (bail, if requiſite, having been firſt put in and juſtified, or the 
debt and coſts ſatisfied), reverſe the outlawry, on payment of cots of 
outlawry : but it may happen, that defendant is put to his writ of error 
to reverſe outlawry. bel 
P:alical Remarks: ] I what caſes, and upon what terms, court will 
- reverſe outlawry on motion: 1. When defendant comes in upon the exigent : 
2. When he appears or is arreſted on cap. utlag.— In what caſes outlagury 
may be reverſed by writ of error: 1. On defendant's appearance on exigent : 
2. Upen the arreſt or appearance of defendant on cap. utlag. 


Of declaring after Outlawry reverſed. 


Upon reverſal of outlawry, plaintiff begins de nove; he muſt ſue out 
new original, and proceed as in other caſes ; but this new action muſt be 
commenced within a year after outlawry reverſed by 21 Fac, II. c. 16. 
Declaration need not have the ſame venue as in former original, 

\Pzallfcal Bemarks.)] Of the putting in of bail, and the nature of their 

recegnixance on reverſal of outlawry, and herein of 31 Eliz. c. 34.—Of the 
- reftoration of the outlaws goods, Fc. after outlawry reverſed or deter- 


PaRTITION. 


A writ of partition is the remedy which coparceners, joint-tenants, or 
tenants in common, have to compel each other to divide the lands fo jointly 
held, in order to hold the ſame in ſeveralty. 

Coparceners were always compellable to make partition at common 

law); but joint-tenants, and tenants in common, were not ſo, until the 


Rat. 31 Hen. VIII. c. 1. and 32 Hen. VIII. c. 32. | 
| 7 The 
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The proceedings on the grit of partition are now regulated by the 
$ and 9 Will. III. c. 31. made perpetual by 3 and 4 Anne c. 18. and 
are as follows: 


Of the Proceſs. 


Sue out an original writ, to be had of the curſſtor; upon which the 
ſheriff /ummons the tenants. | 

If they do not appear on the guarto die poſt of return of writ of par- 
tition, get affidavit of the ſervice of the writ to be made by the ſheriff s 
officers who ſerved ſame ; after which ſue out a pore or attachment; ſerve 
it in ſame manner as writ of partition. | 

It ſhould be reed on the guarto die poft of the return of writ of parti- 
tion, having 15 days between tee and return. There muſt alſo be 40 
days between ſervice of writ of partition and return of pone or attach- 
ment. ' | 


Of Tenant's not appearing, and of Judgment by Default. 


If tenant do not within 15 days after return of writ of pone or attach- 
ment Cauſe an appearance to be entered in the court where writ was re- 
turnable, demandant may enter his declaration, and the court will pro- 
ceed to examine demandant's title and quantity of his part and purpart; 
and accordingly as they ſhall find his right part and purpart to be, they 
will for ſo much give judgment by default, and award a writ to make 
partition, whereby ſuch proportion, part and purpart, ſhall be ſet out 
ſeverally ; which writ being executed (after eight days notice to the occu- 
pier or tenant of the premiſes) and returned, final judgment ſhall be 
thereupon entered, and all perſons ſhall be concluded thereby. 


Of the Tenant's Appearance. 


If tenant appear, demandant declares; to the declaration tenant 
pleads; and the parties, being at iſſue, proceed to trial as in other 


Cs, 

By ſtat. 8 and ꝙ W. III. c. 31. there can be no plea in abatement to the 
declaration. 

And indeed the only ptea in bar ſeems to be non tenent inſimul, every 
other being tantamount thereto. 
The party may conſeſ the action, and conſent that partition may be 

Of Judgment in Partition. 

There are two judgments after confeſſion of the action, or verdi# for 

demandant : the fr judgment is, guad partitio fiat, upon which a writ 


e partitione faciende goes to the ſheriff for him to make partition: this 
being — by ſheriff or under- ſheriff, according to ſtatute of 
William, ſheriff makes his retura accordingly. Then, upon the return 
of the writ de partitione facienda, final judgment is entered gued partitio 

firma et ftabilis in perpetuum teneatur. 


Partition is a ra action, and no damages are recovered. 
PROHIBITION, 
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| PRORHIBTTION. | 


. bat it is, and whence it iſſues. 


Prohibition is a writ forbidding an inferior court to proceed in any 
cauſe depending there, on /ugge/tion that the cognizance thereof be. 
longeth not to them. 5 

The court of R. B. being the /uperier common law court, hath an 
unqueſtionable power of awarding prehib:tions. | 

So may the court of chancery, the writ being made returnable into 
B. BR. or C. B. | 
So zow may the Common Pleas by a /z72:/i0n upon record, not other- 


wile. 


Of moving for a Prohibition, and of the Suggeſtion. 


When you intend to move for prohibition, firſt prepare ſuggeſtion, 
which is a ſtatement of the proceedings in the i»ferior court, and /ugge/?- 
ing the ground of the application for a prohibition. To do this, copies 
of the proceedings be/ow muſt be had, and alſo an affidavit that they are 
true copies. Suggeſtion ſhould be entered on the roll, and a copy on 
treble 1d. ſtamp paper be left with cler& of papers in B. R.; but in 
C. B. no copy is made. Prepare brief, reciting therein ſuggeſtion and 
affidavit, for counſel to move: if rule obtained, draw it up in B. R. 
with clerk of rules; in C. B. with ſecondary. 

Upon ſhewing cauſe, if it appear to the court that the ſurmiſe is not 
true, or that there are not good grounds for granting prohibition, it will 
be denied: if the matter be doubtful, they will order the party to 
declare. : | 


Of the Writ of Conſultation. 


If after a prohibition granted, either the matter in iſſue be found for 
defendant, or any other affcient cauſe appear why ſuch prohibition ſhould 
not have been allowed, the court grants a conſultation, which is a writ in 
the nature of a procedendo, authorifing the inferior court to proceed in 
the cauſe, notwithſtanding ſuch probitition. ö 


Pꝛaſtical Remarbs.] Of the nature and effect of prohibition. —Whence 
it iſſues. — Of the difference in the courts of B. R. and C. B. in award- 
ing prohibition.—In what caſes it will be granted, and whether granting it 
be diſcretionary or not.— Of the ſuggeſtion.—Of pros ing the ſuggeſtion, and 
herein of the tat. 2 and 3 Edw. VI. c. 13,-In what caſes it ought to be 
proved, and at what time.—What prof is neceſſary. —Of entering the 
proof of ſuggeſtion on record. In what caſes ſuggeſtion muſt be werified by 
affidavit. — Of the extent of the prohibition granted, whether abſolutely, or 
hoc uſque until a particular act is done. — Of declaring in prohibition. Of 
the cofts in prohibition, and herein of 8 and 9 Will. III. c. 10.—Of diſo- 
bedience to the writ of probibition. — Of the conſultation.— Its nature and 
oper -— wat hen granted. —Of granting . prohibition after conſultation 
awarded. 
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QAR IuyepiT. 


A 123 is a pofſefſory action, and the only one now in uſe in 
ce of patronage to a church or ecclefraftical benefice. 
It is equally remedial whether a man claims title by deſcent or purchaſe. 
It can only be brought in C. B. except by the king. 


Of the Proceſs. 


Get original writ of curfitor ; carry it to propet ſheriff's office ; ſheriff 
muſt cauſe defendants to be ſummoned by good ſummoners, and return 
their names upon the original. The ſummons is to be ſerved on tenant 
or at — If defendant neither appears on quarto die poſt of 
return of writ, nor ins, proceed to compel an appearance by attach- 
ment and diftringas. On default of appearance, or caſting an eſſoin, 
upon return of firſt diftringas, by fatute of Marlborough judgment ſhall 
be for plaintiff, and a writ iſſue to the biſhop. 


Of the Writ of Ne Admittas. 


If plaintiff ſuſpect that the biſhop will admit defendant's clerk pend- 
ing the ſuit, immediately after ſuing out guare impedit, ſue out alſo a ne 
admittas, which is a prohibitory writ commanding biſhop not to admit 
any one till ſuit be determined, Z 

| Of declaring, &c. 

If defendants appear, plaintiff declares, to which they may plead in . 
abatement or bar, and go on to iflue or demurrer and trial as in other ; 
eaſes: but the pleadings in this action, and the rules concerning them, 
are both difficult and intricate. | : 


| 

1 
Of the Judgment. | 7 
The judgment for plaintiff, if the right be found in him, and he has 1380 

eommenced his action in due time, is, to recover his preſentation ; for the 1 
effecting of which the writ ad admittendum clericum iſſues, directed to the | f 
biſhop, ordering him to admit a fit perſon at the preſentation of the ! | | 


plaintiff. . 
Paactical Bemarks.] Of the nature and effect of the guare impedit.— | 
Of the time when the action ought to be brought, —Of the parties to the ſuit. 
—Of the teſte and return of quare impedit.— Of judgment by default, and 10 
berein of the flatute of Marlborough.-Of the four points to be inquired into 1 
before final judgment.— 0 the writ of inquiry for that purpoſe.—Of the 
writ of ne admittas.—Of the appearance of defendants.—Of declaring in 
_ impedit.—Of pleading therein, —Of the verdict, and what ought to 
found by the- jury upon the trial, — Of the judgment, and of the crit of 
admittendum clericum. | 
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Qu1 rau ACTIONS. 


Where the ſtatute gives a penalty, half to the king, or to the poor of 
the pariſh, and haf to the perſon who ſues, it is called a qui tam action, 
becauſe plaintiff proſecutes as well for the king, or the poor of the pariſb, 
4. = himſelf, qui tam pro domino rege quam 2 ſeigſo ; but where the 

of the penalty goes to the perſon ſuing, it is more properly a 
popular action; though both may be called popular. 

The proceedings in a gui tam action are the ſame as in other caſes, 
excepting that in a common ſuit plaintiff and defendant may compro- 
miſe in any manner they pleaſe; whereas ui tam actions, by ſtatute 
18 Eliz. c. 5. cannot be compounded without leave of the court on pain 
of the pillory, and 191. forfeiture. ü 
Leave to compound is to be obtained upon motion, for which purpoſe 
draw up an affidavit of the ſtate of the facts, the amount of the penalty, 
and the terms upon which the parties have agreed to compound; give it 
to counſel to move, and alſo brief to conſent to motion on the payment 
of the ſum agreed. Of this 4 the king muſt have hit moiety 
immediately paid to the maſter of the crown- office. Rule to compound 
is then drawn up by clerk of rules in B. R. or ſecondary in C. B. 

t Where a perſon is conſcious of having offended againſt any penal 
ſtatute, and is apprehenſive of being ſued for the penalty, it is not unu- 
ſual for him to procure ſome friend to commence a ſuit againſt him, in 
order to foreſtal other actions; but to prevent in a great meaſure this 
practice, the ſtatute of 4 Henry VII. c. 26. enacts, that no recovery, 
otherwiſe than by verdict, obtained byſ colluſſon, in an action. popular, 
ſhall be a bar to any other action proſechted bond fide : fo that a judg- 
ment on verdidt muſt be obtained to rendęr ſuch amicable ſuit effetual. 


Whenever a diſtrained upon, wiſhes to regain poſſeſſion of the 
things diſtrained, i. e. to rep/evy them, upon No to the proper 
ſheriff of the county, his goods will be reſtored, provided he kri give 
fecurity that he will profecute his ſuit (i. e. his action of replevin, in order 
to try the legality of the diſtreſs); and alſo, that he will redeliver the 
goods m—_— it judgment be againſt him. 3 
- Replevin is therefore a remedy grounded upon a di/tre/+. 

Paattical Remarks] V% may replevy. —What property ought to be 
had in the things diſtrained.—When 2 cannot be replewied. Of claiming 
property at the time of making replevin, and of the writ de proprietate 


probanda. 
Of the Nature of a Diſtreſs. 


At common law, in all cafes, a diſtreſs, when made, was Bodden 

merely as a pledge; the things diſtrained could neither be fold nor diſ- 
oſed of. | > 

a But now by flat. 2 V. & M. c. 5. in all caſes where the diftreſs is 


for rent (but not otherwiſe), the landlord diſtraining may, after a cer- 
| tain 
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tain time, and under certain reſtrictions, ell the goods diſtrained, and 
ſatisfy himſelf his demand. . 

There are alſo other ſtatutes beneficial to landlords reſpecting mn 
ceedings in replevin, grounded on diſtreſſes for rent. In treating of this 
ſubje&, therefore, it ſhould be conſidered whether the diſtreſs be for 
rent, Or not. 


How to make a Diftreſs for Rx, and to ſell the ſame 
under 2 W. & M. 


The landlord himſelf, or any other perſon as his bailiff by an authority 
from him in writing, may make the diſtreſs, It is done by ſeizing any 
article of goods in the name of the whole, as a diſtreſs for the rent due. 

After which make an inventory of ſuch quantity of the goods as you 
think ſufficient to cover the demand; give tenant a copy thereof, and 
alſo a written notice of the diſtreſs being made, and for what cauſe; and 
_=_ 1 "i goods be not replewied within five days, they will be appraiſed 

The pes may be removed from the premiſes, giving notice to 
tenant of the place to which they are removed; but the common way 
is to put a man in poſſeſſion. 

If no tenant or other perſon on premiſes leave the notices there, 

At the end of the five days allowed by the ſtatute (which are exclufve 
of the day of notice of diſtreſs given), ſearch at ſheriff's office whether 
goods are replevied; if not, and tenant on demand refuſe to pay the rent, 
and charges of diſtreſs, get a conftable, and t2wvo ſeworn — the 
latter are to appraiſe the goods upon oath, which the conſtable is authoriſed 
to adminiſter. An inventory, with the appraiſement, is to be ſigned by 
the appraiſers, and there ſhould be indorſed thereon a memorandum, 
"ks, by the conſtable, of his having duly adminiſtered the oath; and another 
memorandum ſigned by the appraiſers, of its being their appraiſement 
upon oath. All of which ſhould be tranſacted before witneſſes, as it may 
be neceſlary hereafter to prove the regularity of the proceedings. 

The goods being appraiſed, as above, „ell them either to the ap- 
praiſers themſelves, or any other perſons, for the beſt price you can. 
Out of the proceeds, deduct your rent and reaſonable charges of diſtreſs, 
and pay /urplus to the tenant. , 

[> Formerly the leaſt irregularity in the above pen would 
make the parties treſpaſſers ab initi#; but now, by ſtatute 11 G. II. c. 19. 
it is otherwiſe, and the party aggrieved ſhall only have his action of 
treſpaſs, or on the caſe, for the ſpecial damage ſuſtained by reaſon of ſuch 


Paattical Remarks.) Ve may diftrain.—For what cauſes diftreſs > 


may be made. What goods were liable to be diſtrained at common law.— 
What have been rendered ſo by ſtatutes. — Of the intereſt the diſtrainer has 
in the good.. Of impounding cattle diſtrained.— Of the ſtatute 2 V. M. 
in caſe of diſtreſs for rent. 


When to make Replevin. 


If diſtreſs were for rent, replevin muſt be made within five days after 
notice of ſuch diſtreſs as above mentioned. 
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If diftrefs were not for rent, there is no fixed time, the goods dif. 
trained remaining as at common law a mere pledge in the hands of the 


diſtrainer. 
How to make Replevin. 


| Go to ſheriff*s office, carry with you two r ble ſureties, enter 
into replevin bond conditioned for proſecuting ſuit and returning goods 
as above mentioned, and replevin will be — 

Pꝛactical Bemarks.] Of ce mode of making replevin at common lan, 
— Of the alteration therein by the tat. of Marlb.— Of the further improve- 
gents by 11 G. IT.—Of the flat. 1 C 2 P. & M. c. 12.— 0 the conduct 

* for the cattle or goods to make replevin. 


* Of the Action of Replevin. 

The uſual way of commencing the ſuit, is by; plaint in the ſheriff”s 
doutt; but it may be by ri of replevin there, or in B. B. or C. B. 

Though diſtreſs be for above 408. the cauſe may be determined in 


9 


the inferior court. | 
\  Pzactical Remarks.) Of the kings of action in replevin.— In the 


detinet, and in the detinuit.— ¶ F the court in which the ation may be brought. 
— How it lies in chunty court by writ and 3 plaint.—Of the writ of reple- 
win, and of the capias in withernam.—Of proceedings by plaint, and in 
what caſes ſheriff*s authority is limited. 


07 the Aſſignment of the Replevin Bond. 


If the diſtreſs be for rent, but not otherwiſe, ſheriff, at the requeſt 
and coſts of the avowant, muſt ien the replevin bond to him, who 
may afterwards ſue the ſureties thereon in his own name, provided the 
plaintiff do not proſecute his ſuit agreeable thereto. Stat. 11 G. II. c. 19. 

It may be aſſigned in * days excluſive after the time limited therein 
for plaintiff to proſecute his ſuit. The mode of aſſigning and proceeding 
on reple vin bond, is the ſame as on bail bond, which ſee ante, p. 16. 


Of Removing the Suit from County Court into B. R. 
or C. B. 


Either par wiſhing the capſtae be determined in a ſuperior court, 


 —maparemove it thither, -whith is dane, i proceeding, below by plaint, by 


recerdari facias 3 m, vulgarly called a refalo. | 

Make precipe for curſitor of the — who will prepare the 

writ, carry it to underſheriff, It is returned of courſe. | 
If ſheriff return #ard?, ſue out an alias. 


Of compelling the adverſe Party 40 proceed, when Suit is 
| 3, xempved. | ? by 


If, If removed by Plaintiff. 
- On retarn of ręfalo, file refalo, plaint, &c. with fazer, ſearch for 
defendant's appearance; if none to be found, give him a rule to appear; 
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upon non- appearance thereto, ſue out a pore, and after that a difringas 
ad infinitum until he does appear, then declare. oh 
24, If removed by Defendant. 4 
File refalo and return with filazer, and enter an appearance, then give 
rule for plaintiff to declare; and for want of declaration, when rule ex- 
pires, ſign judgment of non pros, if for rent, according to 17 Car. II. 


which ſee infra; if not for rent, in order to ground thereon a retorn. 


habend. as at common law. 


ſuits may be removed. of the time and manner of removing them.—Who 
may remove them. Of the different writs for that purpoſe,—the pone, = the 
Te, 
t 


alo, —the certiorari. —When to be reſpectiwely uſjet.—W hat to be done by 
party removing the ſuit. — How defendant is to proceed if cauſe be removed 


by plaintiff, and refalo not filed, — and herein of the wwrit of procedendo.—Of 


ing non pros for not declaring. — Of plainti ceeding in his ſuit after 
— — 4 ,—Of the — 7 ſecond A . I 


Of the Declaration, and other Proceedings in ſuperior 
Court. | 


Refalo being returned, and appearance of defendant entered, plaintiff 


Paactical Remarks.) From what, and into what' courts replevin 


Y 


muſt declare de novo, nor need any notice be taken of the former pro- 


ceedings ; to which declaration, defendant may plead in abatement or in 
bar, or may av, or make conu/ance, i. e. juſtify the taking in Bi. 
ows right, or as bailiff in the right of another, and the parties go on 
to iſſue or demurrer, which 1s tried or argued in the uſual way, only 
both parties being actors in replevin, either of them may take down the 
record to trial. | | 
Practical Remarks.) Of the particularities requiſite in the declaration 
in replevin.— O, the pleas in abatement and in bar, — Of the ſuggeſtion in 
nature of an awvowry in caſe of pleading priſal in auter liew, and herein of 
flat. 21 H. VIII. c. 19.— Of the avowries and conuſance.— Of making up 
Me in replevin, and carrying down record to trial. | | 


Of Judgment and Execution in Replevin. 


, If Judgment be for Defendant, and the Diſtreſs was for Rent. 


If plaintiff ſuffer himſelf to be an profed at any ſtage of the ſuit after 
the cauſe has been once removed, defendant may fign a non pros, and 
ent pro retorn. habend.; after which, by 17 Car. II. c. 7. 


enter up judgm 
upon has —— g a ſuggeſtion in nature of an av or cognizance for 


ſuch rent, to aſcertain the court of the cauſe of diſtreſs, the court, upon 
his prayer, ſhall award a vrit of inquiry, directing the ſheriff to inquire 
into the ſum in arrear at the time of the diſtreſs taken, and the value of 
the goods diſtrained. Upon return of the inquiſition, avewant ſhall 
have judgment for the arrears of ſuch rent, if the things diſtrained be 
of that value, if not to the amount of the value thereof, together with 
bis fill coſts of ſuit, for which 0 apmnnns Ys by 
; 3 
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If plaintiff 2 the trial, or has a verdidt againſt him, then 
the jury at the trial ſhall inquire as above, and avowant have judgment 
in the ſame way. | | 

So if judgment on demurrer be for avowant, the ſame remedy is given 
as firſt above mentioned. 


2d, If Judgment be for Defendant, but Diſtreſs xo for Rent. 

In all other caſes, except of diſtreſſes for rent, judgment for de- 
fendant is at common law, pro retorn. habend. and allo his damages. 
ſuſtained; which damages, if judgment be on xox pros or demurrer, are 
to be aſcertained by a writ of inquiry; but if judgment be after werdia, 
or on a nonſuit upon trial, are to be aſſeſſed by the jury on the trial. 

n all caſes where the things diſtrained are not to the value of the 
rent, you may diſtrain again for the deficiency. 


34, If Judgment for Plaintiff. : 

The plaintiff having already the poſſeſſion of the goods diſtrained, the 
judgment can only be for his damages ſuſtained, which are to be aſſeſſed by 
jury on wvrit of inquiry in caſe of judgment of non pros, or on demurrer, 
ant by the jury on the trial, if judgment be after verdid, or on a non- 
ſuit at trial. ä 
- Pzactieal Bemarks.] Of te conſtruction and extent of ffatute 
17 Car. II.— How to proceed if jury omit to inquire of the value of rent in 
arrear.— Of the judgment and execution in caſes not within that ftatute. 


Of the Remedy of the Defendant, in caſe no Return of the 
Goods be made by Plaintiff after Judgment on the Writ 
of Retorn. Habend. 


If after judgment and retorn. habend. ſued out, whether judgment by 
default or not, an eſfoinment (elongata) ſhould be returned, and the plain; 
tiff ſhould not ſatisfy judgment, avowant may proceed againſt the /ure- 
ties, if diſtreſs were for rent on the replevin bond according to 11 G. II. 
c. 19. as above mentioned; but if nat for rent, or if he prefer the com- 
mon law remedy, and takes no aſſignment of the bond, by /cire facias 
againſt the ſureties, and if they be inſufficient, and a nibil returned to 
the ſci. fa. _ «i. fa. againſt the Gerit, or by an action upon the caſe 
againſt him for taking inſufficient ſureties, for the ſheriff, under/heriff, and 
replevin clerk, are all anſwerable to the defendant for the pledges. 

In order to proceed againſt the ſureties, apply to replevin clerk for 
their names, which if he refs to give, court on motion will grant 2 
rule to compel him to diſcover them. 

Paactical Bemarks.] Of zhe common law remedy in fach caſe, and 
berein of the proceedings againſt the ſureties and the ſheriff. Of the action 
22 f, for taking inſaſicient pledges. — And of the remedy given ty 
11 G. II. c. 19. | 


|  RichT—Hrit of. 


The writ of right is the higheſt writ in the law. It only lies of an 
eſtate in fze /onple, and is uſed either when no po/iſory adtion can f. 
; brought 
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| 
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brought on account of the ſtatute of limitations having attached, or when 
ſuch action has been brought and judgment given againſt demandant. 

Even this remedy muſt be proſecuted within fxty years of the ch of 
the perſon under or through whom demandant claims; for after fixty 
years yninterrupted poſſeſſion, no title is ſuffered to be impeached. 


| Of the Proceſs. h 
Get e upon which ſheriff muſt cauſe the tenant to be 


ſummoned by ſummoners, which muſt be by perſonal ſervice, or on 


the land, proclamation muſt be made at the moſt uſual door of the 
pariſh church where lands lie. Sheriff muſt make return of writ, in- 
dorſing thereon the names of the /fwmmoners, and the day he made procla- 
mation. Upon default of tenant in not appearing or ſoining on return of 
writ, a grand cape iſſues, commanding ſheriff to ſeize the lands de- 
manded. Tenant may, on return thereof, come in and fave his default, 
which is generally the caſe. Demandant then declares, —tenant pleads ;— 
if the general iſſue, he does not conclude to the country in the uſual way, 
but he puts himſelf upon the grand aſſixe, praying a recognition to be made, 
whether the greater title h in him or in demandant. Upon the iſſue or 
miſe, as it is called, being ſo joined between the parties, a writ or /um- 
mons is directed to ſheriff, commanding him to ſummon four knights girt 
with ſwords to be before the juſtices at Weſtminſter on return of writ, 
to make election of the grand aſſize between demandant and tenant, If 
ſheriff make no return thereof, an alias wwrit of ſummons ſues, which is 
returned with the names of the four knights /ummoned. Upon thè re- 
turn thereof, the four knights appear in court, and being placed in the 
jury-box, are ſeverally ſworn lawfully and truly, to chooſe twelve knights 

irt with ſwords, of themſelves and athers, which beſt know and will 
* or ſay the truth between the parties. The four knights having 
choſen of themſelves and others twenty-four, a writ of venire facias then 
iſſues, commanding the ſheriff to cauſe to come before the juſtices of 


C. B. the four knights, and the other perſons named by them, recog- 


nitors choſen to make recognition of the grand afſize between the demandant 
and tenant. Upon the day of trial, the recognitors appear, or beſt part 
of them, who are ſworn, and try the matter of righe between the parties. 
If they give a verdict for demandant, he has judgment to recover his 
ſeifin againſt the tenant, 70 hold to him and his heirs quit of the ſaid tenant 
and his heirs for ever, 

© There is much reading in the books reſpecting the proceſs on 
writs of right, which appears not a little difficult and intricate; but 
the above ſhort account thereof, chiefly taken from the proceedings in 


the late caſe of Tyſſen and Clark, reported in Wilſon, may be ſufficient 


to anſwer our preſent purpoſe. 


| Scixkx Facts. 
A ſcire facias is a perſonal actian. 
But it may more properly be defined, a judicial writ, in the nature of 
an original, Tudicial, inaſmuch as it is founded on a judgment, or 
| G 4 other 
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other matter of record; and in the nature of an original, ſince ſimilar 


proceedings may be had thereon, as in common actions. 


This writ lies for a variety of purpoſes, but it is moſt generally uſed 
either to compel hail, whoſe recognizance is forfeited, to ſatisfy the 
judgment obtained againſt their principal ; or to revive a judgment after 
the time for taking out execution thereon 1s elapſed, or one of the parties 


to the ſuit is dead. 


We have already conſidered Proceedings againſt Bail, ante, p. 54. it 


only remains to ſhew the mode of reviving judgments by ſci. fa, 


Paactical Remarks.] Of the nature of the ſeire facias, and in what 


caſes it is the proper remedy. 


Of the Scire Facias to revive a Judgment. 


There are three caſes in which it may be neceſſary to revive the judg- 
ment by ci. fa. 


1f, Where the Parties to the Suit are fill irvine, but the Time allowed 
| for taking out Execution is elapſed. 


In all actions whatſoever, if execution be not ſued out within a year 
and a day from the day of ſigning final judgment, or in the caſe of 
aurits of error, or injunctions, from the time ſuch impediment is removed, 
judgment muſt be revived by /ci. fa. ; 

ut the judgment may be kept alive hy ca. /a. or f, fa. being iſſued 
out within the year, and returned, filed, and entered upon the roll, 
though no execution actually made, as it may afterwards be continued to 
the time of making execution. | 

Sci. fa. muſt be brought in the ſame county where original action 
commenced. 

Pzattical Bemarks.] 7: what caſes a ſei. fa. to revive a Judgment 

at common law. —How the remedy vas extended by flat. Weſt. 2. 
13 Ed. 1.—Of the time allowed after judgment to ſue out execution, —or after 
interlocutory judgment to execute inquiry.—Of executions as to writs of error, 
injunctions, ceſſet executio, Oc. — Whether an execution is void, or only 
woidable if ſued out without a ſci. fa. — When a ſci. fa. cannot be ſued out 
without motion. Of the ſci. fa, where there are ſeveral dgfendants.— Of 
the ſei. fa. in caſe of the bankruptcy of the party. In what _ ſei. fa, 
ſhould be brought. — Of entering and continuing execution on the roll. 


Of the Intent of the Scire Facias to revive a Judęment. 


The intent of the ſcire facias is to give the party againſt whom exe- 
cution is about to be iſſued, notice or warning thereof, that he may not, 
after a judgment has been dormant for a length of time, be taken by 
ſurpriſe; and alſo, that he may have an opportunity of ei cauſe 
why ſuch execution ſhould not be awarded. But by the general practice 
this intent is defeated, for it ſeems to be in the plaintiff's power to 
cauſe the defendant to be ſummoned, or not, as he thinks fit; and in- 
deed the mot uſual way is, to revive the judgment by ci. fa. without 
giving the party any notice, 
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Of the Proceſs thereon. 


1h, If Defendant is to be ſummoned, 
Ingroſs ci. fa. on 28. 6d. ſtamp parchment; get it ſigned by ſigner . 
of _ 1 8d.; ſealing 7 d.; carry it to ſheriff*s office for ævar- 


rant or ſummons thereon, pay 28. 4d.; 


ſheriff's office. 


leave writ and ſummons at the 


If proceedings were by il in B. N. Hi. fa. muſt have eight days 


between teſte and return if by original, whether in 1B. 


fifteen days. 


BR. or C. B. 


It muſt be left at ſheriff's office four days before the return-day there 
of; on the return-day call for it there, and it will be returned cire feci. ; 


then proceed as directed hereafter, 


2 24, If Defendant is not be ſummoned, 
Sue out ci. fa. as before, and leave it at ſheriff's office, only get zo 


warrant or ſummons thereon, 


B. B. 

If left at ſheriff's office ane day 
before the return, it is ſufficient; 
upon its being returned nibil, ſue 
out an alias 12 fa. igſted the re 
turn of the firſt, the alias ought to 
be left in the office four days ex- 
clyſeve before return thereof; fifteen 
days incluſive between the ice of 
firſt ſer. fa. and return of alias is 
good, 


C. B. * 

It ſhould be left at ſheriff's of- 
fice four days excluſive before re- 
turn thereof, and there ſhould be 
fifteen days between teſte and re- 
turn; upon which account, in this 
caſe, one ſci. fa. and nihil returned is 
equal to two in B. N. ſo that upon 
the ſci. fa. being returned nihil, 
you need ſue out zo alias; but not 
ſo where judgment is revived by or 
againſt repreſentatives of the party. 


N. B. The ſheriff is to indorſe on the writs the day on which the 


ſame are left at the office. 


Of the Judgment on Sci. Fa. if no Appearance. 


' Having got a /cire fect returned, if defendant was to be ſummoned, | 
or if not, after the ci. fa. and alias, with two nibils in B. . or in 


C. B. the ei 


. fa. with one nibil are returned; give rule for judgment 


with clerk of rules, it is a 2 rule exclyſive, pay 1s. 10d. No 
t th 


ſervice thereof neceſſary. 


e expiration of which rule, if no appear- 


ance, enter your e. fas. on a roll of the term of the fir ſci. fa. get it 
marked by clerk of judgments, and docquet ſame, then ſue out execution. 


Of the Appearance of Defendant, and the ſubſequent Pro- 
ceedings. / 


If defendant applar on the ſci. fa. ſuch appearance is effected ö 


B. B. 

By defendant's attorney givin 
plaintiff's attorney * flip 
of paper, that he appears for de- 
fendant upon the ei. fa, 


C. B. 
By entering appearance ON A ſlip 
of paper at prothonetary's, 


After 


Analyſis. | 
After which plaintiff declares (declaration to be ingroſſed on treble 1d. 
per, charge 8d. per folio) ; to which defendant pleads, &c. and the 

. proceedings are carried on in the uſual way. 

N. B. Plaintiff's attorney, not the clerk of the papers, makes up iſſue 
or paper-book on proceedings by ci. fa. 

 Paactical Remarks.) Of zhe time of leaving ſei. fa in fherif”s 

office, — Of the tejte and return of ſei. fa. O ſummoning defendant thereon. 

— Of the nature and extent of the judgment on ſci. fa. 5 default,—Of the 

declaration on ſci, fa.—Of + am thereto, and herein what pleas are 

allowed. —Of the cofts on ſei. fa. 


Another caſe, in which it may be neceſſary to revive theyudgment, is 


24, Where one of the Parties, Plaintiff or Defendant, bis ArrER Ver- 
di or interlocutory Judgment, and BzroRE final Judgment. 


At common law, the ſuit abated in ſuch caſe; but it is now otherwiſe 
by the ſtatutes 17 Car. II. c. 8. and 8 9 . III. c. 11. 

The mode of proceeding by /c:. fa. to revive judgments by or againſt 
the repreſentative of the party, is nearly the ſame as above mentioned; 
only, if it be upon an interlocutory judgment, the intent of the /c. fa. is 
for the pany to ſhew cauſe why damages ſhould not be 4% upon writ 

inquiry; ſo that when judgment is obtained on the ce. fa. in manner 

fore Hown by no appearance of defendant thereto, you muſt give 
notice of wwrit of inquiry, and proceed in the uſual way to final judgment; 
after which, enter on the ei. fa. roll the award of inquiry, inquiſition, 
and final judgment. 

Alſo in C. B. in all caſes of ci. fa.'s by or againſt executors or ad- 
miniftrators, one nibil is not ſufficient, but proceed exactly in the ſame 
way as in B. BR. getting 7wvo nihils to the ci. fa. and alias, or one 
fſeire feci returned. 

Paactical Bemarks.] Of the remedy at common law in caſe of the 
death of either party after verdict or interlocutory judgment, and before final 
judgment. O the remedy by fat. of the 17th Car. II. in caſe of either party 
dying after verdict and before judgment, and of the conſtruction and operation 
_— the flat. 8 9 V. III. c.11. in caſe of either party dying 
after interlocutory, and before final judgment, and of the conſtructiom and 
operation thereof. 


The third caſe above alluded to, in which it is proper to revive the 
judgment, is | | 
34, Where either of the Parties, Plaintiff or Defendant, dies arTER find 
Judgment and BeroORE Execution. * 
In this caſe, the judgment muſt be revived by or againſt the repre- 
ſentatives of the deceaſed party before execution can go. - 
The mode of reviving ſuch judgment is the ſame fir as above de- 


ſcribed. 
Pꝛattical 
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Pꝛaſtical Bemarks.] 7» wvhat caſes of either party dying after judg- 
ment and bęfore execution, it is not neceſſary to iſſue a ſei. fa.— How if there 
be many plaintiffs or defendants, and one only dies after judgment.— How to 
proceed if an executor or adminiſtrator, after having revived judgment by 
ſei. fa. die before execution thereof.—-Of proceedings where a feme ſole 

marries either after the commencement of a ſuit and before judgment, or after 
judgment, and before execution. — Or where a feme covert is executrix or ad- 
miniſtratrix, and dies, pending a ſuit brought by or againſt baron and feme as 
ſuch executrix or adminiftratrix, or after judgment obtained by or againſt 
' them therein, and before execution. 


 Wasre. 


A wnit of waſte is an action partly founded upon the common /aw, and 
partly upon the fat. of Gloceſter. 


It may be brought by him who hath the immediate eſtate of inhe- 


ritance in reverſion or remainder, againſt the tenant for life, tenant in 
dower, tenant by the curteſy, or tenant for years. | 

So by one joint tenant or tenant in common againſt another, 

But not by one coparcener againſt another. 

It is alſo a mixed action; real, inaſmuch as the land is recovered 
thereby; and perſonal, becauſe damages are recovered. 


By the ſtat. of Vet. 2. 13 Edw. I. c. 14. The proceſs is ſettled to - 


be by writ of /ummons, pone, or attachment and diſtringas to compel an 
appearance; and upon default of defendant on diſtringas, ſheriff ſhall 
himſelf take a jury of twelve men to the place waſted, who ſhall inquire 
of the waſte done, and the damages, and return an inqueſt. 

Upon confe/ion, or on default after appearance, jury on inquiry aſſeſs 
the damages only, the waſte being acknowledged. 

If defendant appear, plaintiff declares, and proceedings are carried 
on to iſſue and trial as in other caſes, only in awarding wenire faciasg 
Jury are to have a view of premiſes waſted. 

y the fat. of Glocefter, in all caſes where the waſte and damages are 
aſcertained, either by verdict, confeſſion, or inquiry, judgment is given, 
that plaintiff ſhall have the place waſted, for which a writ of /e;/iz 1fſues ; 
and alſo treble the damages aſſeſſed by the jury; to be recovered by ca. ſa. 
or fi. fa. as in common perſonal actions. 

This action of waſte is now ſeldom uſed, the general mode of pro- 
ceeding by the reverſioner againſt the tenant for waſte done to the premiſes, 
being by an action upon the caſe in the nature of waſte, which is a common 
perſonal action. 

P:aftical Remarks.) Of the nature of waſte, and its tindt.— Vo- 
luntary and permiſſive.—Of the different kinds of redreſs for waſte com- 
mitted ; —preventive, and herein of the writ of eſtrepement corrective, 
and herein of the aurit of waſte. —Of the different flat. reſpecting this writ 
of 6 Edw. I. called the Stat. of Glocefter, ' and flat. Weſt. 2. 13 Edæo. J. 
c. 14. & c. 22. —By whom writ of waſte may be brought. — Againſt whom, 
In what caſes it is the proper remedy. —Of the proceſs and judgment. 


— 
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PART IV. 


ö 


( 


Detached Heads of Practice, 


Not included in either of the other PARTS; 


With ſome Obſervations 
On paſſing Fines and ſuffering Netoveries. 


1. Of Amendment and Jeo= 6. Of Suggeſtion on the 


fail. | Roll of the Death of one 

2. Of diſcontinuing the Ac- of the Plaintiffs or De- 
tion, fendants. 

3. Of ſetting afide and flay= 7. Of Summons and Mo- 
ing Proceedings. tion. 

4. Of the Statutes of Limit= 8. Of Cofts. 
ation. 9. Of paſſing Fines, | 
5. Of ſuing out Writ to cue — Of Suffering Reco« 
the Statute. Veries, 


WY 


Or AMENDMENT AND JEOFAIL, 


As miſtakes are frequently diſcovered after the declaration or plead- 
are filed or delivered, it is material to know in what caſes, and upon 
terms the party will be permitted to amend. 
Of the Kinds of Amendments. 
Amendments are either as at common law, or by ftatute. 


In what Caſes Amendments are allowed, as at Common Law. 


The general rule at common law was, —— eh 
upon paper, amendments would be permitted. 


But 


But when once the record was made up, it was held that no amendment 
could be made unleſs within the very term in which the judicial act fo 
recorded was done, the record during the term being deemed in the 
breaſt of the court; but afterwards it admitted of no alteration. 

This, ſtrictly ſpeaking, is fill the rule which is adhered to; for 
although the courts are become much more liberal, and will allow of 
amendments at any time wwhil/ the ſuit is depending, though the record be 
made up, and the term be paſt, yet this can only be in caſes where the 
proceedings may be apps e to be in paper; for when once they are 
plainly upon record, ſo that the court cannot help ſeeing that they are ſo, 
they have no authority to give leave to amend, except in ſuch matters as 
come within the /atutes of amendment. 

No party, therefore, can withdraw a demurrer, plead to iſſue, 
after other iſſues joined in the ſame cauſe have been actually tried, and 
verdicts found with contingent damages. 

But if demurrer be to the declaration or plea, or avowry, where the 
merits do not come into queſtion, but merely the form of pleading, 
amendment, before judgment pronounced, will be generally permitted 
on payment of colts. | F 

It has hitherto been held, that plaintiff cannot add a_ mew count 
to his declaration after the ſecond term. The reaſon alledged is, becauſe 
he muſt always declare within two terms, or he will be out of court, and 
a new count is tantamount to a declaration. This is certainly agreeable 
to the old rules of practice; but, by the late determinations, plaintiff, 
unleſs judgment of non pros be ſigned, may declare at any time within 


four terms: Quære then, Whether he may not now add a new count to 


his declaration at any time within the four terms ? 


Of Amendments by Statute. 


As to the /fatutes of amendment, they only extend to pleadings of 
record; ſo that when the proceedings are plainly upon record, are 
known to be ſo by the court, no amendments therein can be made ex- 
cept /uch as are warranted by the /atutes of amendments” 

The ſtatutes are 14 Edw. III. c. 6.; 8 Hen. VI. e. 12. and c. 15.; 
the purport of which is, that the judges may amend in any record, pro- 
ceſs, word, plea, warrant of attorney, writ, panel, or return, all that 
which to them ſeems to be the mi/prifion of the clerk (except appeals, in- 
dictments of treaſon, felony, and outlawries of the ſame). 

All the other ſtatutes, which are much more extenſive in their nature, 
are held to be ſtatutes of jecfail. | 

The ſtatutes of amendments do not extend to penal actions. 


A Of the Terms on which Amendments are allowed. 
The general terms of amending are, pen payment of coſts ; or, in ſome 


caſes, giving an imparlance. | 

Plaintiff, however, way amend his declaration in matter of form after 
general iſſue pleaded, and before entry, without paying coſts or giving 
an imparlance ; but if in matter of /ubfance, he mult pay coſts, or give 
an imparlance, at defendant's election. 


" Vi 


ana" no. a 
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In all caſes of amendment, 2 plea pleaded, defendant has 
ys 


to plead de novo, and has four allowed for that purpoſe. It ſeems 
alſo, that a new rule to plead muſt be given. But Q. 

Amendments, if proceedings in paper, may be made by /ummons be- 
fore a judge ; if proceedings on record, by motion in court. 


Of Jeofails. 

As the ſtatutes of amendments only extended to what the judges ſhould 

interpret the miſpriſion of their clerks and other officers, it was found by 

ience that many juſt cauſes were overthrown for want of form, and 
other defects, not aided by thoſe ſtatutes, although they were good in 
— and therefore the ſtatutes of jegfail were from time to time 
made. 

Theſe ſtatutes are the 32 Hen. VIII. c. 30.; 18 Eliz. c. 14.5; 
21 Jac. 1. c. 13. and 16 and 17 Car. II. c. 8. which laſt has been 
called the omnipotent act from its extenſive operation. 

The above ſtatutes only relate to caſes after verdic. 

But by the 4 and 5 Anne, theſe ſtatutes are extended to judgments by 
confeſſion, or upon a writ of inquiry, provided there be an original writ 
or bill, and warrant of attorney, duly filed“. 

The laſt ſtatute on this head is 5 Geo. I. c. 13. enacting, that no 
judgment ſhall be ſtayed or reverſed for any defect or fault, either in 
form or ſubſtance, in any bill, writ, original, or judicial, or for any va- 
riance in ſuch writs, from the declaration or other proceedings. 

The doctrine of amendments and jeofails, as to what may be 
amended, the time of amending, and the defects which are cared by ver- 
dit or not, is in itſelf intricate and comprehenſive, and well worthy the 
inveſtigation of the ſtudent. Perhaps the moſt methodical way of treat- 
ing the fubje& would be, to confider the reſpective parts of the proceſs, 
as the writ, bail-piece, declaration, plea, replication, iſſue, &c.. in the 
order in which they occur in the proſecution of a ſuit, and arrange under 
each head the moſt material caſes of amendments determined thereon. 


2. Or DisconTinuvinoG. 


If after the commencement of a ſuit, plaintiff ſhould think the 
action not maintainable, either for want of merits, or from having miſ- 
taken the form of the action, or the parties to the ſuit, or ſhould for 
any other cauſe wiſh to proceed no farther therein, he may &fontinue ; 
after which he may begin de nowo. 

Should plaintiff neither difcontinue nor „judgment of non pros 
will de obtained againſt him; and if he bring a fecord action for the 

ſame cauſe, without having diſcontinued the ft defendant may. plead 
_ Enter attion pendent ; and it will be then too to diſcontinue, 5 


* kt mould be remembered, that in onder to ſu 


and to cure any formal errors in the Y —— 


virtue of the ſtatutes of je, 1 


ſpecial original in C. B and a bill in B. R. muſt be taken out, and filed in the propet 
offices; and warrants of attorney, for plaintiff and defendant, alſo filed, agreeable ro the 


of 


above ſtatute of Anne, 


* 2 
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Of the Terms of Diſcontinuing. 
In all caſes where plaintiff diſcontinues, it is «pon payment of coffs. 
Executors or adminiſtrators muſt pay coſts on diſcontinuing, hey 
have knowingly brought their action wrong. 


Of the Manner of Diſcontinuing. 
| 1. By Side-bar Rule. 


It ſeems, that at any time, either before or after declaration, until 
Me or demurrer joined, plaintiff may diſcontinue by getting a rule of 
co | 


urſe 


. B. 

Of clerk of rules, for which pay 
45.3 carry it to maſter, and got an 
appointment thereon for taxing colt; 
ſerve copy thereof on defendant's 
attorney ; at the time fixed, maſter 
will proceed to tax coſts, whether 
defendant's attorney attend or not. 
The rule is only conditional, and of 
no avail till the coſts be paid. 


C. B. 
Of ſecondary, for which pay 45.; - 


get appointment from prothonotary 
to tax cofts ; ſerve copy thereof on 
defendant's attorney ; if no attend- 
ance, * 7 the ſervice three times; 
coſts will then be taxed, which pay 
immediately, as the rule is of no 


effect till ſuch payment is made. 


2. By motion in court. | 
After iſſue or demurrer joined, until verdi& or writ of inquiry executed, 
plaintiff cannot diſcontinue without motion in court. 
- Practical Bemarks. ] In «vhat caſes court wwill refuſe or grant leave to 


plainti F to diſcontinue, —Not all 


merits of the caſe come in queſtion ; 


pleading. 


owed after argum 


ent on demurrer, if the 


but otherwiſe, if only the form of 


3. With the conſent of defendant. 


After wverdi#, or execution of avrit of inquiry, plaintiff it ſeems can- 
not diſcontinue without defendant's con/ent, 


e if plaintiff will not 


then enter up judgment, defendant may. 


3. OF SETTING ASIDE AND STAYING PROCEEDINGS. 


1. For Irregularities. | 
As it is frequently neceſſary to move the court to ſet aſide or to ſtay 
proceedings for irregularity, it is material to know for what irregularities 
proceedings will be ſet afide, and at -avhat time motion ought to be 


In „ motion may 


be made any time Ry 


ment ſigned, but it is the ſafeſt way to apply to the court ſo ſoon as 


irregularity is diſcovered. 


2. Untib 
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2. Until plaintiff give ſecurity for cofts, | 
So alſo motions are often made to ſtay proceedings until plaintiff gives 
fecurity for the payment of coſts, in caſe judgment be againſt bim; it is 
— to conſider upon what grounds ſuch a rule will be 

ranted. | . 
5 The courts of B. R. and C. B. differ in this reſpect: the firſt will 
compel plaintiff to give ſuch ſecurity without any other cauſe ſhewn, 
than that of his being in a foreign country, although only in Ireland; but 
the court of C. B. will not inſiſt upon ſuch ſecurity merely becauſe 
plaintiff refides abroad, unleſs an affidavit is produced, that he went 
48 to avoid payment of his debts, or that © he is inſolvent,” and 

e like, 


3. Until cofts in firſt action be paid, 


Motions are alſo ſometimes made to ſtay proceedings until the cos in 
a former action for the ſame cauſe are paid; but this is ſeldom granted 
except in ejedment, unleſs the ſecond action appears wexatious, and the 
merits have been fully tried in the i, ar there are ſome other parti- 
cular hard circumſtances attending the caſe. 


4. OF THE STATUTES OF LIMITATION. 
Their Nature and Intent. 


As well from the motive of © quieting men's eſtates and avoiding of 
ſuits,” as alſo upon the principle that wigilantibus non dormientibus jura 
ſubveniunt, have the different ſtatutes of limitation been paſſed. If there- 
fore a plaintiff, through negligence or indolence, hath delayed proſe- 
cuting his claim, however juſt in its nature, beyond the time limited by 


the ſtatute, ſuch fact may be pleaded, and will be an effectual bar to the 


ation. 


The ſtatutes, however, have provided (as hereafter mentioned) 
againſt certain circumſtances, which, without any laches or default of 


plaintiff, might prevent him from commencing his ſuit in due time. 


Of the Times limited by the Statutes for bringing Actions. 


Actions muſt be reſpectively brought within the following times, to 


be reckoned from the period when plaintiff is by law entitled to bring 
ſuch action. 6 


Actions. Statutes. Vears. 
Writ of right, — - 32 Hen. VIII. e. 1a. 60 
Formedon and ejectment, „ 7 20 


II | Actions. 


| 
' 
| 
ö 
[ 
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Actions. Fears. 

Actions upon the caſe, 

(except flander) 
Actions upon account, 
— 85 

. . 7 

— 1 aſſault and impriſon- > 21 Jac. I. c. 16. 6 
Actions upon debt, if nct upor a 

ſpecialty 
Actions upon detinue 
— — replevin 

— treſpaſs for aſſault, 

battery, and falſe impriſon- | 

3 21 Jac. I. e. 16. | 6 
Actions upon ſlander for words, Ibid. 2 


ln all caſes if judgment be obtained by plaintiff, and it is after- 
wards reverſed on error, or arreſted upon motion; or if defendant be 
eutlawed, and outlawry afterwards reverſed, plaintiff, or his repreſenta- 
tive, muſt commence a new action, within à year from that time. 


of the Provifien in the Statutes. 


Provided, that if the perſon entitled to ſuch action be, at the time the 
cauſe of action ariſes or accrues, within the age of twenty-one, femecevert, 
non compos mentis, impriſoned, or beyond the + al or provided the perſon 
egainſt whom the action is to be brought be at that time beyond the ſeas, 
in ſuch caſes plaintiff may bring his action at any time within the above 
hmited periods, after ſuch impediment is removed. 


Pꝛaſtical Remarks. ] Of che limitation for bringing actions before the 
Fatute 32 Hen. V1II.—Of the different ſtatutes of limitation. — Of the con- 
Atruction thereof. — Of the proviſions or exceptions in the ſtatute, and the ex- 
tent and operation thereof, —When the right of action ſhall be ſaid to have 
accrued, and the ſtatutes begin to operate. Jo what actions and caſes the 
flatutes of limitation do not extend, —When a debs barred by the flatute ſhall 


reViVE. 


5, Or sun our WRIT TO SAVE THE STATUTE. 


The ſtatutes are _ a bar in caſe plaintiff has not commenced his ſuit 
within the time limited. Now the commencement of a ſuit is the ſuing cut 
of a writ againſt defendant ; if therefore any writ be ſued out within 
the period ſpecified (although ng attempt be made to ſerve defendant. 
therewith, or arreſt him thereon, and no further ſteps be taken in the 
ſuit), ſuch proceedings {hall be ſufficient to prevent the ſtatutes of limit- 
ation from attaching. 3. 


Two things, however, are material to be obſerved; 1. That ſuch writ | 


mutt actually be ſued out before the expiration of the limited period, as 
it will not be allowed to operate by relation; (i. e.) if the writ be ſued 
out in vacation, although it may bear te the laſt day of the preceding 

8 . term, 


_Þ23, Wy We © 


Analpfis, 99 


term, yet if the kmited time expired between the laſt day of the term 
and the actual iſſuing of the writ, ſuch writ ſhall be of no avail, 

2. That ſuch writ muſt be properly returned and filed, and an entry 
thereof made upon record and docqueted. 


How to make the Entry thereof. 


Having got writ in the uſual way, carry it to ſheriff's office, and get 
it returned ** von off inventus :** then enter the writ and return thereof 
on a roll of the term writ is returnable ; let the roll be entered, docquerted, 
and carried in, as in other cafes (vide ante p. 34.) ; then carry writ to 
be filed with Aigner of wwrits in B. R. or cuftos brevium in C. B. 

When plaintiff afterwards brings his action, if defendant plead the 
ſtatute of limitation, plaintiff may reply the ſuing out of the writ, and 
that the ſame has been continued from term to term until that time, ſet- 
ting forth ſuch continuances ; which continuances may be afterwards en- 
tered upon the roll. 

c This mode of ſuing out 7 to ſave the ſtatute, may be 
adopted in all caſes, either by /f of Middleſex, latitat, capias, attach- 
ment of privilege ; or by ſpecial original againſt a peer. 


6. Or THE SUuGortsTION oN THE RorLt. or THE DEATH 
OF ONE OF THE PLAINTIFFS OR DEFENDANTS. 


By 8 and g Will. II. c. 7. it is enacted, That if there be two or 
« more plaintiffs or defendants, and one or more of them ſhould ge, if 
* the cauſe of ſuch action ſhall ſurvive to the ſurviving plaintiff or 
« plaintiffs, or againſt the ſurviving defendant or defendants, the writ 
« or action ſhall not be thereby abated, but, ſuch death being ſaggeſted 
* upon the record, the action ſhall proceed at the ſuit of the ſurvivin 
16 plaintiff or plaintiffs againſt the ſurviving defendant or defendants.” 
n whatever ſtage of the cauſe, therefore, one of the plaintiffs or 
defendants ſhould happen to die, whether after the writ ſued out, and 
before declaration, or after iſſue joined, and before trial, or after ver- 
dict, ſuch death ſhould be /agge/ed in the declaration, or on the roll after 
the entry of the z/e or the poſtea, as the caſe may be. 


7. Or Suuuoxs and MorTion. 


It is frequently neceſſary, in the progreſs of a cauſe, for the parties to 
apply, either by their attorney or counſel, to a judge at his chambers, 
or to the court in which their ſuit is pending, to obtain certain orders and 
rules, agreable to the urgency of their caſe z the firſt of which is pro- 
cured by ſummons, and the laſt by motion. 


Of proceeding by SUMMONS. 


A ſummons may be taken out before any judge of the court wherein 
the action is brought, for which 1 5. is paid; and the ſame for evety 
renewval thereof, whether in term or vacation. 


H 2 A true 


— — 
— 0i—õl! JO o— —2———7. k 2 Oo > 


— — — — DS de ere 


ES 


— — 


————F4 . — 
—— — — —x— — 


CCC __———— — 
o 


100 Analpſis. 


A true copy of the ſummons muſt be ſerved on plaintiff or defendant's 
attorney; and if there be no attorney, on the parties themſelves, or left 
for them at their laſt place of abode. As it may afterwards be neceſ- 
ſary for the perſon ſerving ſame to ſwear to ſuch ſervice, he ought to 
examine it with original. 

At the hour appointed by the ſummons, the attorney taking out ſame 
ought to attend at judge's chambers, and wait one hour for the attorney 
of the adverſe party ; if he do not attend by that time, then take out 
and ſerve a ſecond ſummons, marking thereon, Second Summons; upon 
which attend as before, and again renew the ſame, and ſerve it, mark- 
ing the third ſummons, which if not obeyed, make affidavit before the 
judge of having taken out and attended upon the third ſummons, and 
a judge's clerk will give you an order for the matter applied for. Pay 
for each order 2s. and ſerve ſame in like manner as the ſummonſes. 

If judge's order be difobeyed, and the party who applied for it would 
wiſh to enforce it by attachment, he muſt previouſly move to make the 
judge's order a rule of court, and then move for an attachment, which 
the court will in ſome caſes award in the firſt inſtance ; but generally a 
rule ni is granted to ſhew cauſe why an attachment ſhould not iſſue. 

Summonſes are taken out for a variety of purpoſes, ſuch as for fur- 
ther time to put in, add, and juſtify bail, to plead, reply, &c. for pay- 
ment of debt and coſts, for diſcontinuing, for ſtaying proccedings on 
bail-bond, for ſuperſedeas, and the like. 


Of proceeding by Moron. 


Upon the firſt application to the court (unleſs it be a mere motion of 
courſe, which is obtained in the firſt inſtance), a rule /, as it is called, 
is granted, which is conditional, to be made abſolute, unleſ no cauſe be 
ſhewn on the other ſide to the contrary. 

To obtain a rule 2½, it is neceſſary to give notice in writing to the 
adverſe party's attorney or agent; of the ſervice whereof, affidavit mutt 
be made, and the notice ſerved be annexed to it; the affidavit muſt alſo 
ſtate the facts on which the motion is grounded; it muſt be ;»gro/ed on an 
15. 6d. ſtamp, and ſworn in court, or before a judge, and a copy there- 
of given with brief to counſel or ſerjeant to move. 

When rule i is ordered, it is filed with clert of rules in B. R. and 
prothonotary in C. B. and the attorney of the other party ſerved with a 
copy thereof. The party on whom rule is ſo ſerved, muſt alſo take a 
copy thereof, together with a copy of the aſidavit from the clerk of 
— 4 or prothonotary's office before he will be permitted by the court to 
ſhew cauſe. 

At the day appointed in the rule 2%, the party who obtained the ſame 
muſt move to make it ab/elute; at which time, if there be any oppoſition 
thereto, cauſe is ſhewn; if not, it is made abſolute of courſe. 

It is impoſſible to enumerate the various occaſions on which motions 
are made. They are proper 1n all caſes of irregularity, and in all errors 
in proceſs, or on writs of inquiry, or to ſet aſide or ſtay proceedings, or 
for ſetting aſide awards, or for putting off trials, or for new trials, or in 
arreſt of judgment, and the like, | 


Or 


** 
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Or Cos rs. 


At common law, no coſts were allowed eo nomine either to plaintiff or 
defendant; but if plaintiff prevailed, defendant was in miſericordia for 
his unjuſt detention of plaintiff's right; and if defendant prevailed, 
plaintiff was amerced pro falſo clamore. 3 

The coſts however, or expenſa litis, were generally conſidered as in- 
cluded in the damages aſſeſſed, in ſuch actions where damages are given; 
but ſuch damages being found inadequate, and in many caſes not given 
at all, it was thought expedient to paſs from time to time certain ſtatutes 
allowing cots of ſuit to the parties, which was the origin of coſts de in- 


cremento. 


Of PLainTirr's Cofts. 


The firſt and leading ſtatute giving coſts to plaintiſt, is that of Glo- 
ceſter, 6 Edw.T.. c. 1. whereby coſts were to be allowed to plaintiffs in 


all caſes where damages were receverable. 


Where Plaintiff ſhall recover no more Coſts than Damages. 


The legiſlature, in after-times, finding that vexatious and malicious 
actions were frequently brought for trifling injuries, refrained in ſome 
meaſure the operation of the ſtat. of Gloceſter, by enaQting, that in 
certain caſes, plaintiff ſhould be allowed no more cofts than damages. 

Theſe exceptions are, 1it, In all actions of treſpaſs guare clauſum 
fregit, treſpaſs aſſault, and battery, where the damages given are under 
405. unleſs the judge certifies that an aſſault and battery was ſufficiently 
proved by the plaintiff againſt the defendant, or that the freehold or title 
of the land mentioned in plaintiff's declaration came chiefly in queſtion. 
22 & 23 Car. II. c. 4. The certificate above alluded to, ought to be 
applied for upon the trial, as ante, p. 


1 : 
2 This ſtat. does not extend to 3 aſſeſſed on a ait of in- 


quiry. ; 
zd, In all actions upon the caſe for words where the damages given 
are under 40s. 21 Jac. I. c. 16. ; 

This ſtatute does extend, by the expreſs letter thereof, to damages 
aſſeſſed on awrits of inquiry: | 

But the words mirft be in themſelves actionable, and not merely ſo in 
conſequence of the /pecial damage ſuſtained. | 

Alſo, where the original debt to be regovered is proved to be under 
40s. and the action ought to have been proſecuted in the inferior courts, 
plaintiff ſhall pay defendant's coſts upon a /ugge/tion duly made, as 
ante, p. 32. 

— diſcourage idleneſs, full coſts are allowed, whatever the da- 
mages may be, for all treſpaſſes in hunting, fiſhing, or ſhooting, &c. 
committed by apprentices or inferior tradeſmen. 4 & | W.&M. c. 23. 
| So for wilful and malicious treſpaſſes, as if repeated after due warning, 
or the like, provided the judge certifies ſuch treſpaſs to be vi/ful or ma- 
liciqus. 8 and 9 W. III. c. 11. 
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Of DerexpanT's Coſts. 
Coſts, we have obſerved, although not allowed eo nomine to plaintiff 


'* before the ftat. of Gloceſter, were yet deemed to be included in the 


guantum of the damages, but they were given to defendant in no ſhape 
whatever at common law; but the ſtat. of Marl. g2 H. III. c. 6, and the 
ſeveral ſtatutes, 7 H. VIII. c. 4.z 21 H. VIII. c. 19.; 33 . 
c. 15. and 4 Jac. I. c. 3. extended the allowance of coſts to dn. 
after neufuit or verdict, in all actions wherein plaintiff was intitled ta 

1. 
by ſubſequent ſtatutes, coſts are given to defendants in other caſes 
beſides thoſe after nonſuit or verdict. ä 

As by 8 Eliz. c. 2. and 13 Car. II. ſt. 2. c. 2. 

For diſcontinuance by plaintiff, or not declaring in time. 

By 8 & 9g W. III. c. 11. $ 1. upon judgment on demwrrer, 

By 8&9 W. III. c.11. § 2. where there are ſeveral defendants in 
treſpaſs, aſſault, falſe impriſonment, or ejectment, and any or either of 
them are acquitted by verdict, coſts ſhall be allowed to thoſe acquitted. 

By 14 G. II. c. 17.. on judgments, as in cafe of a nonſuit for not pro- 
ceeding to trial. | 

So for not executing writ of inquiry, but this is only by rule of court, 
not by fatute. 


Of Cofts in particular Actions and Caſes, not included in 
Stat. of Gloceſter. 


The ſtat. of Gloceſter only allowed coſts generally in all actions where 
damages were befare recoverable; but as damages were not given in wafe, 
fcire facias, probibition, and actions for not ſetting out tythes, coſts of 
courie were not allowed. This defect is remedied by 8 & g W. III. 
— 8 which gives coſts in ſuch proceedings to both parties recipro- 

y. 

Coſts in error are now recoverable in all cafes by virtue of the ſeveral 
ſtatutes of 3 H. VII. c. 10.; 3 Jac. I. c. 8.; 13 Car. II. ft. 2. c. 2.; 
4 & 5 Ann. c. 16, and 8 & ꝙ W. III. c. 11. 

By 4 & 5 Ann. c. 16. if defendant in any action plead ſeveral 
matters, or plaintiff in replevin avow ſeveral matters, and upon iſſue or 
demurrer joined, any or either of them be found again/? the party 
pleading the ſame, proportionable c, ſhall be allowed to the other 
party, unleſs the judge cerrify that there was probable cauſe for ſuch 
plea or avowry. 


Of Cofts where Officers are Parties to the Suit. 


By 7 Jac. I. c. 5. and 21 Jac.I. c. 12. double cots are allowed to 
juſtices, mayors, or bailiffs of a city or town corporate, headboroughs, 
portreeves, conſtables, tythingmen, collectors, churchwardens, ſworn- 
men, and overſeers of the poor, in all ant upon the caſe, treſpaſc, 
battery, or falſe impriſonment, brought agamit them, where plaintiff is non- 
prefed or nmſuited, or a verdi is given againſt him. | This 
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This act extends to all deputy con/tables, and others acting under a 


avarrant. 
There are alſo other ſtatutes giving co/s to both parties reciprocally 
upon actions againſt exci/e officers, cuſtembouſe officers, and the like. | 


Of Cofts in popular Actions. 


Common informers, in all caſes, pay coſts, if they fail in their action, 
by 18 Elix. c. 5.; but they are only intitled to coſts if they ſucceed 
therein, where the /atute on which they ſue exprefvly gives coſts. 

3 ſtatute extends to all penal ſtatutes made even ſubſeguent to 
18 Eliz. 


Of Perſons exempt from the Payment of Coſts. 


An infant ſuing by prochein ami, or guardian, is not liable to coſts; 


bat it ſeems that the prochein ami is; an infant defendant muſt always pay 
coſts, if verdict be againſt him. | 

Parupers (plaintiffs) by the ſtat. of 23 H. VIII. c. 15. are not liable 
to coſts, 

Executors or adminiſtrators (plaintiffs) are alſo not within the ſtatutes 
of coſts, except they negligently ſuffer a non pros, or diſcontinue, having 
#nowingly brought their action wrorg. 

If however the cauſe of action be ſuch, that they might have ſued in 
their own right, and not as executors or adminiſtrators, they ſhall pay coſts 
if they fail therein. 

Executors or adminiſtrators, defendants, are liable to coſts equally 
with other perſons. 


Of double or treble Coſts, 


It may be remembered, that the ſtat. of Gloceſter gives cots in all 
caſes where damages were before recoverable. 

Whenever therefore a ſtatute gives double or treble damages, without 
mentioniag any ce, the general rule is, that if it be for any cauſe of 
action whereon damages were recoverable at common law, the party ſhall 
be allowed as well the double or treble cots, as double or treble damages; 
but if otherwiſe, then the double or treble damages only, and no coſts. 

Where a ftat. gives double or treble cots, it means double or treble 
colts de increments. 42 | 

In caſes of double or treble damages being given, the jury at the trial 
firſt aſſeſs the /fing/e damages, which are afterwards doubled or trebled at 
the time of taxing coſts. 


How Coſts taxed, 


Such is the general doctrine of coſts, which were formerly taxed by 
the judges themſelves; but now after the judgment is obtained, and the 
rule for judgment expired (vid. ante, p. 33.), coſts are raxed by the 
maſter in B. R. or prothonotary in C. B. upon the attornies attends 
ing for that purpoſe at R. B. or prothonotary- office; maſter or pro- 
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thonotary then marks the amount thereof on poſtea, inquiſition, or de. 
_ roll (vid. ante, p. 36. 42.), and then final judgment is com- 
eted. * 
4 elt might be uſeful to conſider the extent and conſtruction of the 
above ftatutes reſpecting coſts; but let it ſuffice to obſerve in this place, 
that all ſuch ſtatutes muſt be conſtrued fri#ly, and that whenever the 
— ſuch as would intitle plant to coſts, defendant ſhall alſo be 
intitled. 


Fe 


- 


OBSERVATIONS 


ON THE 
MODE OF PASSING FINES 
AND 


SUFFERING RECOVERIES 


Fines and Recoveries being at this day the moſt common aſſur- 
ances and conveyances, it is highly expedient, both for the ſtudent and 
practitioner, to be ſomewhat acquainted with the nature and operation 
thereof, and the 1 relative thereto. A few obſervations 
thereon cannot therefore be deemed foreign to our preſent purpoſe. 


1. Or Passinc FiNtgs, 


A Fine. —Iis Nature. 


Various are the definitions given of a fine by the different writers on 
the ſubject. Some call it a feoffment of record; others, more properly, 
an acknowledgment of a feoffment of record. 

But the deſcription moſt ſuitable, perhaps, to our preſent'Ptwpioſe, as 
explanatory of the mode of paſſing a Ane, may be the following. 

A fine is an amicable agreement or compromiſe of a fictitious ſuit, 
grounded upon a writ of covenant, or other original writ ; which agree- 
ment muſt be made with the &#:ng's conſent and licence, and acknowledged 
by the parties thereto before the juſtices of common pleas, or others 


thereunto authoriſed, and be i»grofed of record in the ſame court. 


Its Kinds, 


There are four ſorts of fines : 
1. Sur cognizance de droit come cco qu'il ad de fon done. 


2. Sur done grant et render. 


— 


3. Sur cognixance de droit tantum. 2J | 
4+ Sur concęſſit. 3 ; 
| Fines 


—— , 
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Fines are either executed or executory 7 
Executed, when the legal poſſeſſion of the lands contained in the fine 
15 thereby immediately transferred to and veſted in the conu/ee, ſo that he 
may enter thereon : 


Executory, when ſuch poſſeſſion is act immediately transferred; but 


ſomething further is requiſite, as a writ of habere facias ſeiſinam, to 
entitle the conuſee to enter. 

Fines are alſo /firgle or dauble: 

Single, when an eſtate is conveyed thereby, and nothing granted there. 

out, or rendered back, by the conuſees: 

Double, when there is ſome grant axd render back to the conuſor, as 

a rent, common, or the like. 

Fines are either with proclamations, or without. 

At common law there were no proclamations ; and yet, if any ftran. 
er, having any claim to the lands or tenements conveyed by the fine, 
id not put in ſuch claim within à gear and à day after the fine levied, 

he was barred for ever. This was often found extremely hard, and to 
remedy the evil the 34 EAw. III. ꝙ 16. enacted, * that zonclaim on a 
4% fine ſhould be no bar; ſo that at any period or diſtance of time 
whatever, the party might make his claim. But this remedy was worſe 
than the diſeaſe, for men could never be ſecure in their poſſeſſions. As 
à medium between both extremes, the ſtatute of 4 Hen. VII. c. 24. 
after ordaining that fines ſhall be proclaimed in four ſeveral terms, enacts, 
«© That, the proclamations being ſo made, the fine is to conclude as 
« well privies as ſtrangers, except feme coverts, infants, &c. not be- 
« ing parties thereto; and ſaving to all ſtrangers, any right, claim, 
« or intereſt they may have, provided they — ſuch right within five 
7 years from the time it accrues.” This ſtatute was afterwards ex- 
plained by 32 Hen. VIII. Fines, therefore, paſſed agreable to theſe ſta- 
tutes, are always levied with proclamations. 

One advantage of levying a fine with proclamations, according to 

4 Hen. VII. — 32 Hen. VIII. is, that a nonclaim of five years makes 
it a complete bar ; whereas if it be not with proclamations, a nonclain 
will be no bar, becauſe the ſtatute of 34 Edu. III. above mentioned 
wall then prevail : beſides which, a fine levied with proclamations is much 
more extenſive in its operation. 

The fine ſur cognixance de droit come ceo qu'il ad de fon done is the belt 
and ſuref of all fines, and therefore generally uſed; it is a /ingle fine, 
executed; and to make it of full force, ſhould be levied with proclama- 
tens. 


Its Operation. 


The operation of a fine is to bar the Hate tail, and that only; not 
any remainders or revenſions dependant thereon; for to effect this, a com- 
mon recovery 15 requiſite. 

But where tenant ix rail has the immediate reverſion in fee in him- 
— * may make a good title by fine only, all his iſſue being barred 
thereby. 

But this is merely to be underſtood of fines levied with proclamations ; 
for otherwiſe they have only the operation of fines at common hows 

3 ; Which, 
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which, when levied of an eſtate tail, create a diſcontinuance, but do not 
bar the iſſue from bringing a formedon., 


Of the Mode of levying a Fine. 

From the deſcription above given of a fine, it is obvious, that there 
are five things neceſſary to be done in paſſing the ſame. 1, There muſt 
be an original wwrit ſued out. ad, An agreement, by way of compromiſing 
the ſuit, is to be made, 3d, The king's conſent or licence for the parties 
to —— muſt be obtained. 4th, The agreement muſt be acknowledged 
by the parties thereto before the juſtices of common pleas, or others 
thereunto authoriſed. And, 5th, It muſt be ingreſſed of record. Add to 
which (provided it be levied agreable to the ſtatute), proclamations muſik 
be duly made and indorſed thereon, Of each in their order — 


1. Of the Original Writ. 

Any original writ uſed in real actions will do, but not an original in a 
perſonal action. 

A writ of covenant is the one generally ſued out, which writ is in this 
caſe a real action, for it is to have execution and performance of the co- 
venants, as well as damages for the breach thereof, There is a certain 
fine called the premier or pre-fine to be paid thereon, but which is not 
actually paid till after the acknowledgment. 

The writ is ſued out by the perſon to whom the land is to be 
conveyed (called the conu/ee, for the reaſon hereafter given), againſt the 
zerſon who is to convey the ſame (called the connor, upon a ſuppoſed 
— of covenant. 


Heu to fue out ſame, 


Make out precipe for the cur//tor of the county where the lands lie, 
who will prepare original. Pay 7s. 6d, There ſhould be 15 days be- 
tween the zc/Ze and return, and it ſhould not be returnable until after the 


k 


acknowledgment. : 
2. Of the Concord or Agreement. 


The action having been commenced, it is preſumed that the conuſor | 


for perſon againſt whom it is brought), conſcious of his being in the 
wrong, is defirous of a compromiſe. - To effect this, the concord, or 
agreement, is drawn up, which is an acinowledgment or recognition that 
the lands or tenements are the right of the demandant, “ as thoſe which 
* the demandant has of the gift of the deforciant :** from which 
words it is denominated, a fine fur cognixance de droit come ceo que il ad de 
fon done. And the perſon making this acknowledgment or cognizance is 
therefore called the congſer, and the perſon 7 whom it is made, the 


conuſee, 8 


3. Of the Licentia Concordandi. * 


The concord or agreement being made, the third thing, as above de- 
ſcribed, to be done is, the obtaining of the 4ing's conſent or licence for 


the parties to agree, otherwiſe it is of no avail, 'This conſent is _ 
cur 
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eured by paying a certain fine called the pof-fine (in oppoſition to the 
fine firſt paid upon taking out the original writ, called the premier or 
pre-fine), or ſometimes the King's ſilver ; but this is not in fact paid 
till after the taking of the acknowledgment. This fine pro licentia con- 
cordandj is paid upon the preſumption that the connſee, having given 
pledges at the commencement of the ſuit to proſecute the ſame, if he 
ſhould negle& ſo to do without the king's leave, ſuch pledges would be 
hable. | 

The /icentia concordandi is ingroſſed on the fine between the precipe and 
concord, and is one of the parts thereof. 

The concord being the very agreement of the parties, declaring in what 


manner the lands ſhall paſs, it is of the utmoſt conſequence that it be 


made and acknowledged freely and openly, without any fraud, covin, 
or coercion. | 

For this reaſon in the above deſcription of a fine, which is ſaid to be 
an amicable agreement of a fititious ſuit made with the king*s conſent, it 
is added, that this agreement muſt be acknowledged by the parties there- 
to before the juſtices of common pleas, or others thereunto authoriſed 3 
next thing therefore to be done is, the making 


Of the Acknowlegment. 


The taking of the acknowledgment by the juſtices, or others, is in 
conſequence of the ſtatute of Carliſie, 15 Edw. II. which enacts, © That 
« all the parties levying fines ſhall, * bc the paſſing of ſuch fines, ap- 
* pear perſonally before the juſtices, ſo that their age, ideocy, or other 
«« default (if there be any), ſhall be adjudged and diſcerned by the ſaid 
«* juſtices.” 


Who may take the Acknowledgment. 


By the ſtatute ge finibus, 18 Edw. I. fines ſhould be levied before the 
four juſtices of the bench; but, by 4 Hen. VII. before tao of them is 
ſufficient. Hence it is clear, that a fine acknowledged in term time in 
the court of C. B. mult be effectual. By cuſtom and uſage alſo, foi 
he does not appear authoriſed by any fatute, the chief juſtice of the 
common pleas may himſelf, oz? of court, take the acknowledgment. 

So that a fine may be acknowledged either openly in court, or pri- 
wately before the chief juſtice, at his houſe or chambers, without any 
ſpecial authority for that purpoſe. But there may be other perſons /þc- 
cially authoriſed to take ſuch acknowledgment, occafioned by the parties 
hving at a diſtance, or being unable, through ſickneſs or other cauſes, 
to appear perſonally at Weſtminſter. Hence fines are frequently acknow- 
ledged before commiſſioners ſpecially appointed and authoriſed to take the 
ſame, by a certain writ. or commiſſion iſſuing out of chancery, and 
directed to them, called a dedimus poteſtatem. _ 

Sometimes, alſo, the acknowledgment is taken by a judge on the circuit; 
in which caſe a dedimus maſt be afterwards had to render it valid and 
effectual. | 

This practice of authoriſing perſons by virtue of a dedimus to take 
acknowledgments, ſeems to be in conſequence of the ſtatute of pos” 
—_ before 
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before mentioned, in which there is a proviſe, © That if any perſon be 
« by age or impotency decrepit, or by caſualty ſo oppreſſed and with- 
« holden that by no means he is able to come before the juſtices in 
* court, then two or one of the juſtices, by the afſent of the reſidue of the 
« bench, ſhall go unto the party ſo diſeaſed, and ſhall receive his 
« conuſance.” _ | | | 
At this day a dedimus is granted of courſe. 
There are four ways then, we find, of acknowledging a fine, 
1. At the bar of the court. | 
2. Before the chief juſtice at his houſe or chambers (in which caſes 
there is no need of a dedimus ). | 
3. Before commiſſioners ſpecially named and appointed. 
4. Before a judge upon the circuit (in which caſes a dedimus muſt be 
_ had). 


. We ſhall briefly treat of each in their order. 
t by 
; 1. Of acknowledging a Fine at the Bar of the Court of 
C. B. e X 
Having got the writ of covenant upon your recipe from the cur- 
ſitor, ingroſs the præcipe and concord upon parchment; take the ævrit, 
præcite, and concord, to a ſerjeant at the bar of the court; let the conufors 
n accompany you; the /erjeant will get it paſſed. If one of the conigſors 
t be a feme covert, the chief juſtice will examine her apart as to her con- 


- ſent. Having got the awrit, præcipe, and concord, returned to you, annex 
r the præcipe and concord to the aurit, and paſs them through the offices as 
d hereafter directed. ' 


2. Of acknowledging a Fine before the Chief Juſtice. 


. There is no neceſſity in this caſe to beſpeak writ of covenant till after 


ie the acknowledgment taken. | li 
18 Having ingroſſed præcipe and concord on parchment, make a copy i 
in thereof on paper; go with conuſors to the houſe or chambers of the C. J. [| 
21 give both the præcipes and concords to the clerk ; the C. J. will take the : 
ie acknowledgment of the parties, and will ſign the ingrofed præcipe and g 
concord, which will be returned to you; the paper copy will be kept by 
1— the clerk ; pay 128. ; then take them to curfitor for the writ, if none got 
7 before, and proceed as hereafter directed. ä | 
2 g | 
5 3. Of acknowledging a Fine before Commiſſioners in the | 
— 5 Country, | 
he In the præcipe for the writ of covenant, name the commiſſioners you 
pd wiſh to be appointed: one ought to be a #night, agreable to a rule of. | 
court, Eaſt. 43 Eliz. Carry præcipe to cunſitor, who will make out the | 
it; dedimus, pay 11. 5s. 8 d | 
nd Ingroſs precipe and concord on parchment as before, and ſend down 
ſame, with dedimus, into the country to be delivered to commiſſioners ;- 
ke or if in town, attend commiſſioners yourſelf with dedimus. Any two of | 
; them may take the acknowledgment, which having done, they ſhould | 
Ire ' ſubſcribe | 
' 
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fabſcribe their names to the caption, and alſo to an indorſement on dedimut, 
that the execution thereof appears in a ſchedule thereunto annexed.” 
After which, according to another rule of court, 13 Geo. I. one of the 
commiſſioners, or ſome other perſon who was pre/ent at the taking of the 
acknowledgment, and who knows the parties, muſt perſonally appear 
before the C. F. or ſome other judge, and make oath of the due execution 
of the dedimus. The judge will then write his allocatur under the con. 
cord, for paſſing the fine; after which, take præcipe, concord, and dedimus, 
to cur/itor, get the writ of covenant, and proceed as hereafter mentioned, 


4. Of acknowledging a Fine before a Fudge on the Circuit, 


Ingroſs precipe and concord on parchment, take copy thereof on paper, 
go with the congſors to the judge, who will take acknowledgment, and 
return you the ingraſed præcipe and concord; pay 138. hen judge 
comes to town, get dedimus of curſitor directed to ſuch judge, which 
carry to his chambers, and his clerk will cer: ih thereon the caption 
pay = 6d. ; then get writ of covenant, and proceed as hereafter men- 
non 


Of the different Offices through which a Fine muſt paſs. 
The writ of covenant being obtained, and the concord made, in- 
groſſed, and properly n in order to complete the fine, 
they muſt paſs through the ſever 
purpoſes hereafter mentioned, viz. the alienation office, the return 
office, the warrant of attorney office, the caſfos brevium office, the king's 
filver office, and the chirographer's office. 


J 
Alienation Office, 


It has been obſerved, that upon the taking out of the original, a fine, 
called the premier or pre-fine, is to be paid, which is pro licentia alienandi, 
i. e. for the king's leave to alien the lands about to be conveyed ; which 
fine is not actually paid till this time. Take grit, præcipe, and concord, 
to the alienation office for this purpoſe, which is called getting the wric 
compounded, there being certain perſons appointed to ſettle and com- 
pound theſe fines. 

Formerly nothing more was done at this office; but now, by fat. 
32 G. II. c. 14. the other fine, called the pot fine, or king's ſilver, 
which is pro licentia concordandi (as above mentioned), is alſo to be paid 
here; it is always as much, and half as much more, as the pre fine. 


Return Office. 


Then take writ, præcipe, and concord, to the return office, to get the 
writ returned; the return of the ſheriff will be indorſed thereon, which 


is, as in other real actions, nothing more than the fictitious names of the 


pledges to proſecute, and of the ſummoners; pay 18. 6d. 
From the return-day of the writ, the 2% fine having been paid, 


the fine begins to operate. 


Warrant 


following offices for the reſpeCtive 
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Warrant of Attorney Office. 


Make out warrant of attorney, file it with eler# of avarrants, pay 4d.3 
writ of covenant. 


he will ſtamp the writ, and alſo ke 


Cuſtos Brevium Office, 


Go to cuftos brevinm, who will indorſe on concord the term of which 
fine was proclaimed, and alſo ſtamp writ and concord; pay 3s. 8d. 

Then apply to cur/itor ta mark on writ the ſum paid for the pre-fine, 
PRO licentia concordandi, which is called getting the writ pro'd. 


King's Silver Office. 


After which, carry writ, præcipe, and concord, to king's fil 
where, ſince the poſt-fine, or king's filver, which uſed to be paid here, 
is now paid at alienation office as above mentioned, nothing is done but 
merely ſtamping the writ and concord, and an entry taken of the ſine, to 


be kept there. 


Sometimes fines, as upon mortgages, are carried no further than 


this office, and are recorded here. 


Chirographer*s Office. 


The laſt office is the chiragrapher's, to which writ, præcipe, and con- 
cord, muſt be taken, and the proper clerk will make out the indentures of 
fine; call for the fame a few days after, pay 38. 6d. or more, according 


to the number of warranties. 


The fine is then completed, for it becomes ixgraſſed on record, which 
it may be remembered was the laſt thing neceſſary to be done, according 
to the deſcription above given. The record of the fine, which remains 
in the poſſeſſion of the chirographer, is deemed the prixcipale recordum, 


and always conſidered the true record. 


The Chirograph of a fine is good evidence thereof. 

ti The fine, if it be inſiſted upon, may be detained two days in 
each of the reſpective offices above-mentioned (except warrant of attor- 
ney's office), whereby not only great delay would be occaſioned; but if 
terminums, and other extra fees, would be- 
come chargeable ; but by paying the different clerks the trifling gratuity 
of 6d. for expedition, the fine may be carried through all the offices in 


near the end of term, 


one day. 


N. B. If the lands he in i rent counties, there need be only one de- 
dimus, which may be had of the curſitor of either county, and alſo only 
ene concord, but there muſt be /zveral writs of covenant. 


Of the Proclamations. 


The laſt ſtep proper to be taken in order to complete the fine accord- 
ing to the ſtatute, which it is the ſafeſt way to do for the reaſons before 
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ver office, 


by 


given, 1s, to get the proclamations duly made and indorfed thereon. 


Fines are to be proclaimed, during term, at the time the court is fitting, 
y are ingroſſed, and once in 


Should 


four times; once in the term wherein the 


each of the three ſubſequent terms. 
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Should there be any error in the proclamations, the fine will till be 4 
good one as at common law, ſubject, however, to the inconvenience of 
the ſtatute of nonclaim'above mentioned. 


Of the Inrolment of Fines. 


By 5 H. IF. c.14. all the proceedings on fines, both previous to, and at 
the acknowledgment thereof, ould be inrolled of record in the court of 
common pleas; but by 23 Elix. c. 3. the whole proceedings may, upon 
the requeſt or election of any perſon, be inrolled. 


tt Izbe inrolm eems only a further ſecuritat the election of the 
party, in caſe accident ſhould happen to the record at the chiro- 


grapher “d: 


Thus then, agreeable to the deſcription of a fine above mentioned, 
we find it to be an amicable agreement of a fiftitious ſuit, grounded 
« upon a writ of covenant, which agreement muſt be made with the 
« king's conſent and licence, and acknowledged by the parties thereto be- 


« fore the juſtices of Common Pleas, or others thereunto authoriſed, 


« and be zgrojjed of record in the ſame court.” It may afterwards be 
proclaimed and inrolled, though it is a good fine without. 


Of the Parts of a Fine. 


A fine, when completed, conſiſts of five parts: 1. The writ of 
covenant, or original writ. 2. The Iicentia concordandi. 3. The con- 
cord.— All of which we have ſufficiently confidered. 4. The note, which 
is only an abſtract of the writ and the concord, naming the parties, the 


els, and the agreement. And, 5. The foot, or concluſion, which 


includes the whole matter, the parties, times, places, and before whom 
it was acknowledged; of this the indentures or chirograph are made at 
chirographer*s office, and delivered to the parties. It begins with, Hæc 
eft finalis concordia, and then recites the whole proceeding ar length. 


Of ſtopping a Fine from paſſing. 
In order to flop any fine from paſſing, enter a caveat at the kings filver 
office, _ notice will be given you if ſuch fine ſhould be attempted to 
be levied. Db 


Of ſearching for a Fine, 


Search for fines at the king's filver office, whereyentries are kept, or 
at the chirographer”s office. | 


Of qvoiding Fines.) 
1ſt, By entry. Any perſon, having right of the lands con- 
veyed, may, by making an aual entry thereon within the limited time, 
avoid a fine; but it muſt be an a2ual entry, for confeſſion of leaſe, entry, 
and oufter, as in ejectment, will not do. And, by ftatute 4 Ann. c. 16. 


where the fine is levied with proclamations, no ſuch entry ſhall be of — 


* 


ö 
þ 
{ 
4 
2 


Analyſis. 113 


unleſs an action ſhall be commenced thereon within one year after the 


making of ſuch entry, and proſecuted with effect. 

_ 24d. By plea, as if the parties levying the fine had no eſtate of free- 
hold in the lands conveyed, then any ſtranger (but not a party or privy 
to the fine), having a claim, may avoid the fine, by pleading partes 

inis . habuerunt tempore levationis finis, ſed quidam A B cujus ftatum 
ipſe habet. 1 
Fl Fines may be ſet aſide and avoided for fraud, deceit, or covin. 


Of reverſing Fines. 


Fines can only be reverſed by writ of error, being deemed judgments 
given in a court of record. Error may be brought in B. B. any time 
within wenty years after fine levied; but it muſt be by a party or privy 
to the judgment. | 
t The zran/cript of the note of the fine is removed into B. R. and 
thereon errors are a//jgned. If the court think the errors fatal, and that 
the fine ought to be reverſed, a certiorari iſſues to the chirographer to 
. the very note of the ſine, which when certified to the court, it is 
actually cancelled; or a writ may be ſent to the treaſurer and chamber- 
lains of the exchequer to take the fine off the file. 

As the proceedings in a ſuit are conſidered in feri until judgment 
given (although the record be made up), a ſine may be amended or in- 
validated at any time during the term in which it is levied, by motion in 
court of C. B. 


Or SvurFERING RECOVERIES. 


The Nature of a Common Recovery. 


A common recovery is a judgment obtained in a fitious ſuit brought 
againſt the tenant of the freehold, in conſequence of a default made by 
the perſon who is laſt vouched to warranty in ſuch ſuit. 

But although it be a fcitious ſuit, yet the ſame forms and mode of 
proceeding muſt be obſerved and adhered to, as if it were an adver/ary, 
or actual ſuit. It may be uſeful, therefore, briefly to conſider the ground 
and principles of ſuch adverſary ſuit. | 

When a- perſon purchaſed a freehold eſtate, the vendor warranted the 
title to the vendee; if therefore he had in fact no ſuch title in him, and the 
rightful proprietor of the lands afterwards brought his real action againſt 
the tenant of the freehold for the recovery thereof, ſuch tenant called 
upon or weached (from vc, to call) the perſon who made ſuch war- 
ranty to him; and if it happened that the vendor had himſelf bought 
the lands under ſimilar circumſtances, and under a warranty from a 
third perſon, he called upon or vouched ſuch third perſon upon his war- 
ranty, and ſo zeties quoties, The conſequence of which was, that the 
demandant or plaintiff recovered judgment againſt the fenaut, and the 
tenant had judgment againſt the voucher, to recover lands of equal value 
in recompence of the lands ſo warranted by him. 

I g Such 
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Such alfo is the principle of a common recovery, the only difference 
being, that the laſt vouchee, or perſon called upon, who is always a 
nominal perſon, as the crier of the court, or the like, and is denominated 
the common wvouchee, upon * vouched pleads, and then makes de- 
fault; upon whoſe default, judgment is recovered by the demandant 
againſt the tenant, who is ſuppoſed to have his recomperice from the 
vouchee; which recompence, although merely nominal, is tht chief 
corner-ſtone of this artificial ſtructure, a common recovery ; for it is al- 
lowed, that the reaſon of the original determination of the judges in 
favour of a common recovery bcing a good bar to an eſtate tail, was 
becauſe the iſſue in tail had a recomperce in value, either real or ficti- 
tious, for the eftate-tail which was recovered. 


Of the Force and Effet? of a common Recovery. 


Common recovenes operate as an abſolute bar not only of all eſtates 
tail, but of remainders and reverſions expectant on the determination of 
ſuch eſtates ; whereas it may be remembered, that a fine only barred an 
eftate-tail, and not the remainders or reverſions. 

So a common recovery bars all contingent remainders; but not an execu- 
tory deviſe, unleſs the perſon to whom the executory deviſe is given comes 
in as a vouchee. But the operation of a common recovery is governed 
by the number of perſons vouched in the ſuit, for it may be ſuffered with 
a /ingle, double, or treble voucher, or even with a greater number. 

If ſuffered with a fngle voucher, (i. e.) where the præcipe is brought 
againſt the tenant in tail himſelf, who immediately vouches over the 
common vouchee, it is a good bar to the eſtate, whereof the tenant in 
tail is in poſe//ion at the time of the recovery, but not to any other eſtate. 

If ſuffered with a double voucher, (i. e.) where the præcipe is brought 
againſt ſome other perſon, and the tenant in tail is vouched, who then 
vouches the common vouchee, it is not only a bar to the eſtate whereof 
he is then in poſtiſion, but alſo to all other eſtates to which he has any 
right, although ſuch eſtates be deveſted out of him, and diſcontinued. 

If ſuffered with a zreble voucher, it is a perpetual bar to the eſtate 
whereof the tenant to the præcipe was ſeiſed, and of every other eſtate 
which has ever been in the firſt or ſecond vouchee, or their anceſtors, 
and of all remainders and reverjions, and charges and incumbrances thereon. 


Of the Eſſentials to a common Recovery. 


It has been before obſerved, that the ſame formal preciſion is neceſ- 
fary in ſuffering a common recovery, though a fictitious action, as if it 
were an adverſary ſuit. There are ve things therefore ia to the 
validity of a common recovery. 1ſt. A proper original Writ, 2d. A 
good T enant to the Præcipe. zd. The wouching by the Tenant. 4th. The 
Judgment. 5th. The Execution thereof. Of each briefly in their order. 


1, Of the original Writ. 


Upon any writ whereby lands are demandable, a common recovery 
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This writ was given by the ſtat. of Marl. 52 H. III. c. 30.; for at 
/ common law no perſon diſpoſſeſſed of his lands was intitled to recover them 


by this po/z/ory action of a writ of entry, after more than πα¾·ỹ alienations 
or deſcents had paſſed. 

If one alienation or deſcent only had taken place, the writ of entry 
was in the per (as it is called), becauſe it ſtated, that the tenant had not 
entry but by A B, nifi yer A B, gui fe in illud intruſit et illud tenenti di- 
miſit. 

17 two alienations or deſcents had paſſed, it was in the per and cui, 
ſtating that the tenant had not entry but ) C D, 0 whom A B, who 
was the original wrongdoer, demiſed it, 2 PER CD, cui AB illud 
dimiſit qui ſe in illud intrufit. 

And theſe were the only writs of entry at common law, the demand- 
ant after #avo degrees, i. e. two alienations or deſcents, being driven to 
his writ of right. „ IP 

But the writ of entry in the of is of a more general and comprehen- 
five nature, avoiding 45 deduction of title fone the original intruder to 
the nt, and merely alleging, that the tenaat had not entry unleſs 
- or ſubſequent to the ouſter or intruſion made by the original wrong- 

oer, niſi POST intruſionem quam A B in illud fecit. Nor indeed can 
any thing more be requiſite, ſince,, if the original title be bad, ſo of 
courſe mult be the derivative title, | 


24. Of the Tenant to the Pracipe. 


All real actions for the recovery of land muſt be brought againſt the 
perſon actually in 72 of the freehold, otherwiſe they would be inef- 
fectual, ſince no ſeiſin could be had. | 

Likewiſe in common recoveries, it is abſolutely requiſite that the tenant 
to the præcipe (ſo called from the writ or præcipe guad reddat bein 
brought againſt him) ſhould be acta ſeijed of the freehold which 1s 
about to be conveyed. 

This may, and uſually is done by the tenant in tail executing a deed, 


or paſling a fine, for the expr:/s purpoſe of making the perſon therein 
named tenant to the præcipe. 


Much reading is to be found in the books, and great nicety ſeems to 
have been required, both as to the time and manner of conveying a 

legal freehold to make a good tenant to the præcipe. 

But this is now regulated, and the doubts formerly entertained in & 

reat meaſure cleared up by the ſtatute 14 G. II. c. 20. which enacts, 
that „ all recoveries ſhall be valid, notwithſtanding the fine or deed 
* making the tenant to the przcipe ſhould be levied or executed after 
&* judgment obtained and writ of cin awarded, provided the ſame ap- 
« pear to be levied or executed before the end of the term in which 
« ſuch recovery was ſuffered.” And alſo, that although the re- 
« covery itſelf do not appear to be entered, or be not regularly entered 
r on record, yet the deed to make a tenant to the præcipe, and declare 
« the uſes af the recovery, ſhall, after a poſſeſſion of tabenty years, be 
« ſufficient evidence, on behalf of a purchaſer for valuable confideration, 
 * that ſuch recovery was duly ſuffered.”? 
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zd. Of the wouching. 


The tenant to the præcipe, when counted or declared againſt, muſt 
vouch, or call upon another perſon who is ſuppoſed to have warranted 
the title to him at the original purchaſe, ſince it is by the default of the 
laſt vouchee, that the judgment or recovery is obtained. 

There are /ingle, double,/or treble vouchers, as the caſe may require; 
and the recovery, when ſuffered, operates accordingly in manner above 
mentioned, 


4th. Of the Judgment. 

The entry of the judgment is: Therefore it is conſidered, that the 
« aforeſaid I. S. do recover the ſeiſin againſt the ſaid W. B. of the tene- 
« ments aforeſaid, with the appurtenances, and that the ſaid W. B. have 
« of the lands of the aforeſaid G. R. to the value, &c. 

Judgment muſt not be given before the return of the writ of entry or 
ſummons. | 

If any of the parties demandant, tenant, or any of the vouchees, die 
before judgment, the recovery is void. 


oth. The Execution. 


- Demandant having obtained judgment, a writ of habere facias fei- 
finam is awarded to give him poſſeſſion. The time when the writ ſhould 


be teſted and made returnable, is mentioned hereafter. 


Thus is the mode of proceeding from the commencement of the ſuit 
to judgment and execution, ſtriftly adhered to in the fitious ſuit, where- 
on a common recovery is founded, as if it were an actual real action. 


The judgment then remains upon record, and the claim or title of the 


demandaat being thus ſolemnly ratified and confirmed, a common recovery 
becomes a ſettled and ſafe aſſurance or conveyance. 


We ſhall conclude with briefly conſidering the mere practical part of 
the mode of ſuffering a common recovery. 


How To SUFFER RECOVERIES. / 


There are two ways of ſuffering recoveries. 1ſt. By a Perſonal Appear- 


ance of the Parties in court. 2d. By their Appearance by Attorney. The 
former is the eaſieſt and cheapeſt, but from certain circumſtances, as 


diſtance of reſidence, ſickneſs, or the like, the latter may be ſometimes 
the moſt convenient. 


iſt, WHERE THE PARTIES PERSONALLY APPEAR IN 
Court. 
By the parties, are here properly meant the tenant and wouchees, for the 
demandant never need appear in court. 


ff the Præcipe. 


Make out precipe for writ of entry, naming therein the demandant and 
tenant, the parcels, and the places where they lie; alſo, the names of 


the different vouchers, and whether they appear and vouch in perſon, - 
= 2 Y 
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by attorney. It is the practice, however, not to get writ of entry im- 
mediately thereon (though in point of regularity it ſtill might, and per- 
haps ought to be done), but firſt to paſs the recovery at the bar. 


Of paſſing Recovery at the Bar. 


Attend with the tenant and vouchees at Weſtminſter ; take with you 
your præcipe, which give to a ſerjeant, or his clerk. Serjeant, with 
other ſerjeants, will count thereon, and ſign the fame. Prothonotary 
will enter præcipe in his book kept for that purpoſe. It will then be re- 
turned to you. The number of ſerjeants to count, depends upon the 
number of vouchees, there being one ſerjeant to the dewandant, another 
to the tenant, and another to each wourhee. | 

Although the actual counting by the ſerjeants is now diſuſed, yet the 
form thereof is ſtill preſerved in the entry of the — it may not, 
therefore, be deemed uſeleſs to give a ſhort explanation thereof. 

The count itſelf is little more than a repetition of the vrit of entry 
againſt the tenant; to this count the ſerjeant for tenant anſwers, that the 
tenant is preſent there, and wouches to warranty A B. The ferjeant for 
A B then aſſerts, that A B is preſent, and prays the demandant to count 
againſt him; upon which the fame count, mutatis mutandis, is repeated. 
A B then wouches to warranty C D, and fo on through all the wouchees, 
againſt each of whom a ſimilar count to the firſt is uted, until at length 
the /a/# wouchee (which is the common vouchee) appears and pleads 
thereto; upon this the demandant prays leave to imparle, which being 
granted, common vouchee does not afterwards appear, whereon judg- 
ment of default is obtained; all of which ſeveral counts, vouchers, plea, 
and imparlance, in their order, are now ſet forth in the cntry of the re- 
covery on the plea poll. 


_ Of the Writ of Entry. 


Having paſd the recovery at bar, take copy of præcipe and carry it 
to curſitor, who will make out the art of entry, which 15 a writ of entry 
ſur diſſeiſin i le pot, as above mentioned. The writ of entry muſt then 
be carried to alienation office to be compounded, and afterwards to re- 
turn office, to be returned in the ſame manner as the writ of covenant is 
compounded and returned in paſſing a fine. | 


Of the Writ of Seiſin. 


Before writ of entry is returned, you may prepare writ of Ain, which 
is to be ſigned by prothonotary, and ſealed; then carry writ of ſeiſin, 
together with writ of entry, to the return office, to be returned; but it 
is uſual, for the ſake of expedition, to indorſe the return of the ſeiſin on 
the writ before you carry it to return office. 

(> The day of executing the writ, by giving ſeiſin, as indorſed 
thereon, may be any day within a reaſonable time after its teſte, and 
before the return. |: 

When you have got the writs from the office, carry writ of entry to 
attorney general's chambers for his ſignature; pay 10s. 

The writs are then completed. 


I 3 Of 
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Of the Teſte and Return of Writ of Seifin. 
The writ of ein ſhould bear tefe the fourth day incluſive after the 


return of the writ of entry, or laſt writ of ſummons (when ſymmors is 
neceſſary, which ſee poſt tit. ſummons, and ſeifin) ; and there ſhould be 
15 days between the tete and return, 


Of the Entry of Recovery, 


Immediately after the writ of entry is obtained, and during the time 
that the writs of entry and ſeiſin are being paſſed, make out the draught 
of the recovery. 

Get roll of prothonotary, and enter it thereon, It is adviſable before 
ingrofling recovery on the roll for prothonotary or his clerk to peruſe it, 
to avoid miſtakes. | 


Of exemplifying Recovery. 
The recovery is then to be exemplified, which is done by ingroſſing 
ſame on double 5 s. ſtamp parchment, | | 


Of the Nature of Exemplification. 


An exemplification is deſcribed in termes de la /ey, to be when a man 
will have any original record written out and exemplified forth of the court 
where it remains; to which purpoſe he may have a writ. 

Accordingly, the excmplification of the recovery is a kind of formal 
acknowledgment teſted by the C. J. of C. B. that ſuch a recovery 
(ſtating the ſame) was duly ſuff-red at the time therein mentioned, and 
is thereby exemplified at the deſire of the demandant, 


Of the Form of Exemplification, 


It begins thus: Geo. III. &c, by the Grace of God, c. to all to whom 
theſe our preſent letters ſhall come, greeting, Know ye, that 2 the pleas 
of land inrolled before Alexander 4 Loughborough, and his brethren our 
Juſtices of the bench, of the term of the Holy Trinity, in the 29th year of our 
reign, upon the 7th roll it is thus contained, (ſetting forth the title, and the 
whole of the entry, as on plea roll: It then concludes as follows): All 
and fingular which premiſes, at the requeſt of the ſaid A. (the demandant ) 
by the tenor of theſe preſents we have commanded to be exemplified : In teſti- 
mony whereof we have cauſed our ſeal, appointed for faling of writs in the 
bench aforeſaid, to be affixed to theſe preſents. 7 lexander Lord 
Loughborough, at Weſtminſler, the 1/t day of Fuly, in the 29th year of our 
reign. i 
It has been before obſerved in what manner the teſte and return of the 
writ of ein is governed by the return of the writ of entry, or ſummons 
(when one is neceſſary). \ 

So the zefte of the exemplification is in ſome meaſure governed by the 
return of the writ of ſein; for if the latter be returnable in the ſame 
term in which judgment was given, exemplification muſt be zefed ſome 
dime after the return thereof; but if the writ of entry (or ſummons) bs 


12 returnable 
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returnable ſo late in the term that the writ of ein cannot come in re- 
turnable in the /ame term, but muſt be returnable the next term, then 
the exemplification muſt be tefted the laſt day F the term in which judgment 
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a given : in which caſe, after the award of the writ of /e in the 
exemplification, inſtead of ſtating “ at which day the ſaid demandant comes, 
tc, and ſheriff returned the writ,” you omit that part, and proceed from 
the award of the ſeiſin to the concluſion of the exemplifcation, *“ al 
and ſingular which premiſes, c.; and then upon the fo/ding up of the 
exemplification, or on the label, you indorſe the return of the writ 9 
feiſin, © at which day, &c.“ commonly called the indorſing of the ** a4 
quem diem. | 


Of examining the Proceedings, docquetting the Rolls, and 
figning and ſealing Exemplification. 

Exemplification being completed, carry it with the voll, <vrits, and 
præcipe paſſed at the bar, to prothonotary's office; docquet the roll in 
ſame manner as other rolls are docquetted ; enter the precipe on a remem- 
brance roll of the term writ of entry was returnable, wich prothono- 
tary's clerk will give you, and ſhew you how to make entry thereof; 
examine the writs, entries, and exemplifications with the clerk, who 


will afterwards /in exemplification ; then get it /ealed, and recovery is 
perfected. | | 


2d. WHERE THE PARTIES APPEAR BY ATTORNEY, 


The demandant need never appear in perſon; the only parties there- 
fore for whom warrants of attorney can be neceſſary, are the tenant and 
pouchees ; but as any one may be made tenant to the præcipe, the expence 
of a dedimus may be ſaved, by appointing ſome friend who lives in Lon- 
don, or who can conveniently attend at Weſtminſter, to paſs the reco- 
very. 

The mode of appearing by attorney, is by executing <varrants of 
attorney, authoriſing the perſons therein named to appear or wouch for 
ſuch tenant or — A As it muſt be obvious that too great care can- 
pot be taken by the legiſlature to prevent fraud or covin in the procur- 
ing of ſuch warrants of attorney, ſimilar precautions are uſed as in 

ing acknowledgments on paſſing fizes, which have been before 
treated of, it being neceſſary that the parties giving ſuch warrants 
of attorney ſhould acknowledge the ſame before proper perſons, who 
may examine them as to their conſent, capacity, and the like. 

ty There myſt be two attornies appointed by the warrant, and their 
authority joint and ſeveral, that if one die the other may proceed. 


Before whom Warrants of Attorney may be takes. 


The warrants may be taken before any judge on the circuit, without 
any ſpecial authority: but the uſual way is, before commi/ioners appointed 
by writ of dedinzus poteſtatem de attornato Faciendo. 
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Of the Dedimus. 


This writ js not grounded on the ſtatute of Carli/le, as we have before 
hinted the dedimus to take conuſance of fines to be, that ſtatute only ex- 
tending to fines ; but it is a writ at common law, whereby perſons dilabled 
from perſonally appearing in court might nominate attornies in their 
ſtead. | | | 


How to ſue out and proceed on Dedimus. 


Make precipe for curſitor as before, mentioning only the names of 
the commiſſioners you would wiſh to be inſerted in the dedimus. Having 
got writ from curſitor, ſend it to your client in the country; any zo of 
the commiſſioners may take the acknowledgment of the warrant of attor- 
ney, which you ought to have ready written on parchment, together with 
a copy of the præcipe. When acknowledgment is taken, annex the war- 
rant to ded. po. and indorſe thereon, © The execution of this writ appears 
ix a certain ſchedule hereto annexed ;** which indorſement commiſſioners 
ſhould fign. | 

The ded. po. being returned with warrant of attorney, take copy of 
præcipe; carry it with ded. po. Sc. to a ſerjeant in court, who will get 
ſame paſſed. py 

By a rule of court, 14 Geo. III. an affidavit muſt be annexed to thę 
copy of the præcipe and the warrant of attorney, at the time of paſſing 
ſuch recovery, as to the due execution of the writ of d-dimus ; which 
affidavit muſt be made by ſome aztorney, and muſt alledge that he knew 
the parties acknowledging the warrant ; that the ſame was duly ſigned at 
the time mentioned in the caption ; that the parties were of full age and 
competent underſtanding ; that the femes coverts (if any) were ſeparately 
examined, and voluntarily acknowledged ſame ; that the parties knew the 
intent of ſuch warrant, and that the razures, or interlineations (if any), 
were made before the parties, and before the commiſſioners ſigned ſame ; which 
afidavit, together with the copy of the precipe and warrant of attorney, 
are afterwards to be filed in the office of inrolment of <writs for fines and 
recoveries. 


Of the Writ of Entry, Mittimus, and Tranſcript. 


Take dedimus and warrant of attorney to curſitor, who will make out 
writ of entry, mittimus, and tranſcript ; after which get writ of entry 
compounded at alienation office. 


Of the Summons. 


The ſummons, which is a writ of /ummoneas ad ævarrantixandum, is 
uſed to compel the perſon called upon, to appear in court, and warrant 
the lands, | 

Where the wouchee appears by attorney, the warrant of attorney ought 
ftrifly to bear date after the teſte of the ſummons, as if it had been in 
conſequence thereof ſuch warrant had been given. But this is held not 
to be material. 
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By ſtatute 24 Geo. II. c. 48. ſummons muſt be teſted the fourth day 
incluſive from the writ of entry, and be returnable the fourth return after 
the return of the writ of entry; by reaſon whereof writs of /ammons muſt 
be returnable either in the ſame term in which they were teſted, or in 
the very next term; whereas, by common law, there were nine returns 
inſtead of four. - 

Writ of ſummons is to be fgned by prothonotary, and ſealed; as alſo 
is the writ of en. When writ of entry is compounded, pin writ of entry, 
ſummons, and ſeiſin, together, and carry them to return-office to be re- 
turned. 


Of the ſubſequent Proceedings. 


In the mean time make out your draft of recovery, as alſo the /um- 
mons-roll, and plea-roll ; get writ of entry figned by attorney general, and 
afterwards proceed to exemplification, and docquetting rolls, and gu- 
ing and ſealing exemplification, as above directed. 


Of ſtopping, and ſearching for, Recoveries, 


To op a recovery from being ſuffered, enter caveat at prothometary's 
and king's filver office, when notice will be given you of the proceed- 
ings therein; but leave of the court ſhould be obtained to enter ſuch 
caveats 

Search for recoveries at warrant of attorney*s office; though no warrant 


of attorney is filed there in ſuffering recoveries, as there is in paſſing 
lines, 


Of reverſing Recoveries. 


The judgment in a common recovery being a matter of record, it can 
only be reverſed by writ of error. 

No one is intitled to bring ſuch writ of error, unleſs he has an imme- 
diate intereſt in the lands whereof the recovery was ſuffered. 

Nor can any thing be aſſigned for error which contradicts the record, 
therefore no incapacity in a wouchee, if he appeared in per/on, can be 
aſſigned; but otherwiſe if he appeared by attorney, for then any fact 
may be averred which would incapacitate ſuch vouchee from making the 
warrant, or would render the recovery of no effect, as the n diſ- 
ability of vouchee, or his death before judgment given. 

The doctrine of fines and recoveries is as copious as it is intricate, 
For further information thereon, we muſt refer the reader to the various 
books that have been written upon the ſubject, the deſign of this 
Analyſis being merely to give a brief explanation of the practical proceed. 
ings in paſling fines and ſuffering recoveries, : : 
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ABaTement, plea of, 20 
— of ſuit, 43 

Ac etiam, 10. 46 

Acknowledgment of a fine, 108 
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attorney, 119 
Action, 7. 91 
Adding new count, 94 
Affidavit, 10. 21 
Allowance of writ of error, 68 
Amendment, 93, 94 
Appearance, 9, 46. 
89. 116 
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62. 65. 79. 
for defendant accord- 


ing to ſtat. 10 
Arbitration, 31. 59 
Arreſt, 11. 


—— of judgment, 41 
Aſſignment of errors, 70 
Attachment, 16. 46 
Attornies, 1 to 4 
proceedings 
a 46 to 49 
Audita querela, 60 
Auter action pendent, 95 
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Bail, common, 7. 9 
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— proceedings a 4 
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Ca. utlag. 78 
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Chirograph, 111 

Cognovit actionem, 39 

Compounding actions, 82 

Concilium, 35. 71 

Concord of a fine, 10 

Confeſſion, judgment ® 39 - 

Conſtables, proceedings againſt, 56 

Conſultation, writ of, 80 

Conuſance, claiming, 20 

Conuſor, conuſee, 19 

Corporations, — by and 
againſt, 57 

Coſts, 32. 85. 101 to 104 

— taxing, 42. 66. 103 

Countermanding notice, 26 

Cuſtomhouſe officers, 56 


D 
Damages, 101. 103 
Declaration 17 to 19. 47. 49. 63. 
81 
Dedimus, 108. 119, 120 
Demanding plea, 23 
Default, judgment by, 36 
Deliberatur, 42 
Demurrer, 35 
Diſcontinuing, 95, 96 
Diſtreſs, 82, 83 
Diſtringas, 29. 61. 
Docquetting entries, 28. 33, 34. 
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Dower, 61 
Ejectment, 63 to 67 
Elegit, 42 


Entries, docquetting, 28. 33, 34 


Entering cauſe for trial, 30 
Baur of recovery, 118 a 
Entry, writs of, 115. 117 
Error, 68 to 73 

Exciſe officers, 56 
Execution, 42. 116 
Exemplification, 118 
Exigent, 76, 77 


Failure 
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F 
Failure of record, 36 
Falſe judgment, 74 
Fieri facias, 42. 66 
Fines, paſling, &c. 105 to 113 


G 
General iſſue, 22 


Grand cape, 61 


H 
Habeas corpus, 31. 74 
Hab. corp. jurat. 29 
Hundredors, 57 


| I 
eofails, 95 
mparlance, 20. 94 

Incipitur, 28. 33. 35 

Infants, 56 

Inquiry, writ of, 37, 38. 62. 
Inrolment of fines, 112 
Interrogathries, 27 

Irregularities, ſetting afide pro- 

ceedings for, 

Iſſue, 25 

— entering, 28 

— rule to enter, 33 

Judgment, final, 42. 62. 79. 116 

— by default, 36. 42. 79 

——— on demurrer, 36 

— on warrant of attorney, 


| ” rule for, 33. 38 
— — arreſting, 41 
—— moving for judgment 
againſt caſual Setter, 64 
Juſtices, proceedings againſt, 56 
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Licentia concordandi, 107 
Limitation of actions // 
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Ne admittas, 81 


Ne recipiatur, 30 


New trial, 40 


Niſi prius record, 28 
Non omittas, 8 

Non 2 39. 70. 8g ——U 
Non-ſuit, 31 i 
—— judgment as in caſe of, 40 
Notice, 9. 19 | 
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Officers of the courts, proceedings 
= and againſt, 49 : 
Orders, ug es, 99 
Original, 46. 95. 107 
Outlawry, 75 
Oyer, 20 


P 

Pannel, 29 

Paper book, 25 

Partition, 78 

Paupers, 57 

Paying money into court, 21 

Paying for iſſue, &c. 25 

Peers, 45 

Petit cape, 61, 62 

Pleading, time allowed for, 19 

procuring time for, 24 

Pleas, ſpecial, 22 

ouble, 22 

——. in bar 1 

— it abatement, 20 

—- demanding, 23 

— moving to abide by, 24 

— ſearching for, 23. 66 

Pluries, 8 | 

Popular actions, 82. 103 

Poſſeſſion, writ of, 65, 66 

Poſt-fine, 110 

Poſtea, 32. 2 

Pre-fine, 109, 110 

Priſoners, proceeding againſt, 49 
to 54 

Privilege, writ of, 48 

Privileged perſons, 45 to 49 
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Proceedings, fearing aſide and ſtay- 
WB» 96 
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Proceſs, 8. 10 
Proclamations, 61. 106. 111 
Prohibition, 50 5 8 
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Quare impedit, 81 
Qui-tam actions, 82 
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izance, actions on, 55 
Record, making up and paſſing, 
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—— trial by, 36 

Recoveries, ſuffering, &c. 113 to 
121 71 

Refalo, 84 

Rejoinder, 24 

Remanets, 30 

Replevin, 82 to 36 

Replication, 24 

Retorn' habend', 85 

Reviving judgments, 88 to go 

Right, writ of, 86 

Rolls, carrying in, 33, 34+ 119 

Rule of court, 99, 100 

— fo plead, 23 

— to reply, &c. 24 

— do enter iſſue, 33 

— for judgment, 33. 38 

Ruling ſheriff, 16 
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Satisfaction, 43. 77 


Scire facias, 42, 43. 55. 87 

Sci. fa. qua. exec. non. 70 
Searching for plea, 23. 66 
Security for coſts, 97 

Seifin, writ of, 117 

Service of proceſs, 9 

Setting aſide, and ſtaying proceed- 


ings,. 96 | 
Sheriff, ruling, 16 , 
Signing final judgment, 42. 64 
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Special jury, 27 - 


- Statutes of limitation, 97 


Striking out ſpecial pleas, 25 
Subpcena, 30 1 25 
Suggeſtion for coſts, 32 _ 

of the death of a party, 
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m— in replevin, 85 

_ out writ to ſave the ſtatute, 
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Summons, 99. 120 | 


Superſedeas, 53. 68. 73. 
Surrender by al, * . 
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Taxing coſts, 42. 66. 103 
Tenant to the precipe, 114, 115 
Terms and returns, 5, 5 
Teft. capias; 10 
Tranſcript, 69. 120 
Trial, 31 
—— notice of, 26 
—— continuing, countegmanding, . 
&c. 26 6 
—— Putting off, 27 
— at bar, 28 
— moving for new, 40 


V 
Venditioni exponas, 77 
Venire facias, 29 
Venue, 19 
Verdict, 31 
View, 27 
Vouching, 114. 116 


W 
Warrant to arreſt, 11 
— — of attorney, 4. 39. 95. 
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Waſte 91 
Witneſles, 27. 50, 31 


